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Appellate Review of a Declaratory 
Judgment 


By Wiii1am Warren Dawson 
Professor of Law, Western Reserve University 


It is difficult to define an action for a declaratory judgment. 
It may be described and compared to other actions; its utility 
may be discussed and its origins traced with accuracy. This 
material is already available,’ and the Bar is indebted to Pro- 
fessor Borchard. The definition of the action and its proper 
classification in the armory of legal remedies remains to be 
worked out in practice by the lawyers and the courts. It may be 
suggested that the action for a declaratory judgment is an 
aggregate of operative facts giving rise to right-duty relations 
between the parties.* It indicates that these relations are in dis- 
pute; that the plaintiff is thereby in a position of peril and 
insecurity and he asks that relief be given him by declaring his 
rights. The judgment rendered is the determination or sen- 
tence of the law that a legal relation does or does not exist.* 

That such a judgment is reviewable requires no discussion, 
since the act itself provides that declaratory judgments “may 
be reviewed as other orders, judgments and decrees.”* This 
wording is not particularly helpful to the practicing lawyer 
when he is faced with the choice of a method of review. Of 
course the judgment is reviewable by proceedings in error,’ and 
perhaps this is the most satisfactory method to use. It is prob- 
able that the great majority of declaratory judgment cases will 
be submitted upon agreed statements of fact, or that the facts 
will be found separately by the court or jury. The complaint of 
the party seeking review in such a case will be in regard to the 
application of the law to the facts. He will contend that the 
court erroneously declared that certain jural relations existed 

 Borchard, “Declaratory Judgments,” Banks Baldwin Law Publishing Co. 1934. 

® Clark, “The Code Cause of Action,” 33 Yale L. J. 81, 837. 

* Borchard, “Declaratory Judgments,” 7 Tulane L. R. 183. 


*O.G.C. 12102-7. 
° O.G.C. 12247. 
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or did not exist. This may be conveniently presented to the 
reviewing court by petition in error. Such a proceeding in error 
would not differ from any other; all questions, including weight 
of the evidence, might be taken up on a record prepared as in 
ordinary actions. 

In Ohio, however, the aggrieved party may have the case 
reviewed by appeal, if it is a chancery case.° He may desire 
review by this method for various reasons; he may regard it 
less technical; it may be less expensive, or he may desire a trial 
de novo rather than a review of the record. Whatever the rea- 
son, the right cannot be denied. The determination of the right 
to appeal turns solely upon the question, Is the action a chan- 
cery case? 

It is unfortunate that the procedural distinctions between 
law and equity are still preserved in Ohio. They are adminis- 
tered by the same courts; the process and pleading are the 
same, but nevertheless the difference persists, and arises from 
time to time to plague the practicing lawyer. No authority need 
be cited to point out to him the danger in making the wrong 
guess and in attempting to appeal a case which the court holds 
to be an action at law. 

The Supreme Court has recognized the difficulty of the 
question, and has said: 


“We will not attempt to categorically and finally answer the 
much-mooted question, What is a chancery case? It would be a diffi- 
cult if not dangerous thing to do and of doubtful benefit. It ought, 
however, the be approached, generally speaking, not from the modern 
viewpoint, but rather from the old-time conception. Especially would 
this be so with reference to well-recognized equitable remedies known 
to the courts prior to the adoption of the Code of Civil Procedure. This 
much, however, may safely be said. A chancery case is one in which, 
according to the usages and practices in courts of chancery prior to and 
at the time of the adoption of the Code of Civil Procedure, remedies 
were awarded in accordance with the principles of equity and not in 
accordance with rules of law. And the proper definition of the term in 
our new Constitution cannot be regarded as affected by the provisions 
of statutes relating to appeals nor by the introduction bodily of equitable 
remedies into our statutes. It would not do, however, to lay down the 
hard and fast rule that only such chancery cases as were known to that 
period of our legal history could have been intended by the constitution 
makers as being the cases subject to appeal. The changing condition 


® Ohio Constitution Article IV Section 6. 
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of the times, development along new lines, the springing up of new 
problems, progress in many of the avenues of life—these things beget 
new rights and obligations that call for new equitable remedies. Equity 
is not only elastic as to its remedies, but is is progressive. Its principles 
are indeed immutable, founded as they are on exact justice and equality 
before the law, but equitable remedies are constantly subject to enlarge- 
ment. These considerations make it manifest, therefore, that an all- 
embracing and satisfactory definition of chancery case would be most 
difficult to obtain, and if obtainable, might well promote injustice rather 
than justice.”* 


The court here is looking at the remedy and it suggests that 
there may be new remedies. The action for a declaratory judg- 
ment is a new remedy; but is it a new equitable remedy? The 
action, says Professor Borchard, was born under equitable 
auspices and has preponderantly equitable affiliations.” It has 
many characteristics of an equitable remedy. It is conceivable 
that the courts might lay down a simple rule, that the action for 
a declaratory judgment is an equitable remedy and hence ap- 
pealable. If such a rule were limited to appellate practice it 
might not be objectionable. It would have the advantage of 
certainty. However, it could not be so limited and many un- 
fortunate holdings would result. The effect would be the same 
as holding that the action for declaratory judgment was avail- 
able only on the equity side of the court. Ohio, then, under the 
unform declaratory judgment act, would be in the same posi- 
tion as New South Wales, Florida, and Rhode Island where 
the declaratory judgment is available only in courts of equity. 

The plain fact is that the remedy is not alone considered in 
determining whether a case is legal or equitable. In an Ohio 
case action was brought against an administrator charging that 
he had made a fraudulent settlement of his accounts and that 
he had fraudulently sold real estate. The plaintiff prayed for 
judgment in the sum of $6000. In determining whether the 
case was appealable, although the remedy demanded was a 
money judgment, the court said, “If we look to the prayer 
of the petition alone, it plainly appears to be an action for the 
recovery of money only. But if we look to the case made, or 
the facts stated in the petition, it plainly appears to be an action 
to set aside a fraudulent settlement, and to compel an account 
by an administrator or trustee. . . . The action is not one in 


7 Wagner v. Armstrong, 93 Ohio St. 443, 456, 113 N.E. 397. 
® Borchard, op. cit., 178. 
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which a jury trial is demandable as of right, and the parties had 
the right of appeal.” 

Again the Supreme Court has said: 

“In discussing the question by which the extent of equity jurisdic- 
tion is to be tested and practically determined, it is stated in I Pomeroy’s 
Equity Jurisprudence, 3d ed. §62, that ‘the question is . . . whether 
the circumstances and relations presented by the particular case are fairly 
embraced within any of the settled principles and heads of jurisdiction 
which are generally acknowledged as constituting the department of 
equity.” It is further said that one of the results which follows is that 
‘a court of equity will not, unless perhaps in some very exceptional case, 
assume jurisdiction over a controversy the facts of which do not bring 
it within some general principle or acknowledged head of the equitable 


jurisprudence’.”*° 


In England the first declatory judgment act in 1852 pro- 
vided that the Chancery Court might make “binding declara- 
tions of right without granting consequential relief.” It would 
seem that court might have construed this to give them the 
power to administer a new equitable remedy in any case in 
which it was demanded, whether the rights involved were legal 
or equitable. The court limited the act, however, to those cases 
cognizable traditionally in chancery where other equitable relief 
might have been demanded." In 1883 the power to render 
declaratory judgments was extended to the law side of the 
High Court. 

In England the question is not frequently raised since the 
procedural distinction between law and equity is only nominally 
maintained. In an action on the chancery side to declare void 
a mortgage, the respondent contended that since the action was 
in equity the plaintiff should do equity by tendering the actual 
consideration. In-denying this contention Cozens-Hardy, M.R. 
said: 


“The simple answer is that this is not equitable relief. It is a mere 
accident that the judgment has been given in the Chancery Division and 
not in the King’s Bench Division, since this action might perfectly well 
have been brought in the Common Law Courts.””” 


New South Wales, where the remedy is limited to Chancery 


* Reed’s Admr. v. Reed et al, 25 Ohio St. 442 (1874). 
?° Building Show Co. v. Albertson, 99 Ohio St. 11, 121 N.E. 817. 
1) Borchard, op. cit., p. 241. 
Bankes, L. J. in Guaranty Trust Co. v. Hannay & Co. (1915) 2 K. B. 536, 538. 
1° Chapman v. Michaelson (1909) 1 Ch. 238. 
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court, takes the contrary view and holds that where a legal right 
is sought to be declared the court has not jurisdiction.” 

In Florida there seems to be a tendency for the Chancery 
courts to regard the remedy as equitable and to take jurisdiction 
in cases that would not otherwise come before them. A suit for 
interpretation of a will was held maintainable even though no 
equitable estates were involved. 

In New Jersey where the separation of the courts of law 
and equity is rigidly maintained the courts look at the case and 
not at the remedy to determine jurisdiction. If the question 
is one of law, equity will not take jurisdiction.” 

The question sometimes arises as to the right of trial by 
jury. Where a corporation sought a declaration as to its con- 
tractual obligation to 381 defendants and prayed for “further 
equitable relief” the court held that the action was one at law 
since only legal rights were involved. The plaintiff contended 
that the action was in equity under the doctrine of avoidance 
of multiplicity of actions. The court said: 


“Some generations ago, principles of equity were administered only 
by courts of equity. But our courts administer both equity and law. 
Heretofore an action in equity, without the right of trial by jury, was 
necessary in order to enforce the principle against multiciplicity of actions. 
But surely the principle exists without reference to the court in which it 
is applied or the particular form in which it may be administered; and 
though a case may in some respects require the application of a principle 
of equity, it does not on that account necessarily lose the characteristics 
of an action at law. And simply because the court without a jury must 
determine whether the rule against multiplicity of action is applicable, 
does not, we think, hinder the determination of the facts in the case by 
a jury, as is provided for in section 9 of the Declaratory Judgments Act. 
In the instant case, a number of parties, though having separate con- 
tracts, have a community of interest in the facts and the law involved 
herein. That, under the circumstances of this case, gave rise to the 
application of the principle of equity that a multiplicity of actions should 
be avoided by joining all in one suit. But the action may, nevertheless, 
be called one (at law if you please) under the Declaratory Judgments 
Act. An action thereunder is not one heretofore known (except to a 
limited extent), and if a plaintiff invokes that act, he must submit to its 
terms. The facts in the case, in so far as material, might accordingly, 
have been submitted to a jury, had that been demanded.”*® 

** Langman v. Handover (1929) 43 C.L.R. 334. 

™* Roberts et al v. Mosely (1930) 100 Fla. 267, 129 So. 834. 


© Di Fabio v. Southard (1930) 106 N. J. Eq. 157, 150 Atl. 248. 
° Holly Sugar Corporation v. Fritzler et al., (1931) 42 Wyo. 446, 296 Pac. 206. 
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In actions to construe a will the Ohio Courts have held that 
the subject matter of the action must be examined to determine 
whether the case was appealable. In Gearhart v Richardson" 
the court found that a charitable trust was involved and the 
action was held to be appealable. In Oglesbee v Miller, Exr. an 
action was brought under O.G.C. 8593 to forfeit a life estate 
on the ground of waste. It was held that the action was at law 
and not appealable. The court said: 


“Tn the final analysis this is a case involving the determination of a 
legal title and for the recovery of specific real property. If the case be 
said to have any of the characteristics of a suit in chancery, these are 
merely incidental to the principal relief prayed for.”** 


In Crowley, Admr. v Crowley et al the Supreme Court 
again considered the apepalability of an action to construe a 
will. The opinion might well have been written in a declara- 
tory judgment action. Marshall, C. J. said: 


“Each year a large number of cases are appealed from the trial 
courts to the Courts of Appeals, only to be dismissed because they are 
not in fact chancery cases; and not a few of them each year are carried 
to the Supreme Court on the constitutional ground, where they are 
again dismissed because the particular question is no longer debatable. 
It frequently results that meritorious cases are denied review because of 
the mistaken remedy, and that substance is sacrificed for form. The 
mistake is not always that of the novitiate. Seasoned lawyers and experi- 
enced judges frequently differ in opinion as to the appealability of given 
cases. It has become a seriously mooted question whether the constitu- 
tional amendment of 1912 was not a serious mistake. If so, it is a polit- 
ical problem which courts may not correct by the process of interpreta- 
tion. In the overwhelming majority of cases the question of appeala- 
bility can be solved with certainty by patient research in the principles 
of equity jurisprudence. There is, however, a twilight zone of cases 
where the difficulty is a real one. In such cases it becomes necessary to 
search both the English and American authorities to ascertain what has 
been decided by English courts of chancery and American courts of 
equity. 

Equity is a separate system of jurisprudence whose principles are 
universal among jurisdictions which administer the common law. It is 
as old and its principles are as fixed and permanent as those of the 
common law itself. It follows that the basis of American equity juris- 
prudence must be found in the equity jurisdiction of the high court of 
chancery in England. It finds its basis and its concept in English equity 


17 Gearhart v. Richardson, 109 Ohio St. 418 (1924). 
18 Oglesbee v. Miller, 125 Ohio St. 223, 227 (1932). 
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jurisprudence, yet it finds no limitations anywhere. It is progressive and 
expands and develops with the progressive changes of modern civiliza- 
tion; yet, as was declared in Wagner v. Armstrong, supra, “the term 
in our new Constitution cannot be regarded as affected by the provisions 
of statutes relating to appeals nor by the introduction bodily of equitable 
remedies into our statutes.” 

Following that declaration, it must be said that Section 10857, 
General Code, does not create new, equitable remedies. That statute 
provides a legal remedy for construction of wills involving only legal 
estates. It must be held that on the equity side of the court of common 
pleas that section only authorizes the direction and judgment of the 
court in matters where trust estates are involved, and that as to all other 
matters they are heard on the law side of the court. 

If the legislature should be declared to have the right to provide an 
equitable remedy, and make it the basis of appeal as a chancery case it 
would follow that it would be in the power of the legislature to mate- 
rially change the jurisdiction of the Court of Appeals.”** 


The types of action considered in these cases are analogous 
to the action for a declaratory judgment. They lay a basis for 
a rule as to appeal in such actions. 

The actions for a declatory judgment is available on both 
sides of the court; it is an appropriate remedy to determine 
either legal or equitable rights. If such a judgment is rendered 
determining purely legal rights then the case is at law and 
review must be had by way of error proceedings. If, however, 
a judgment declares equitable rights and interests then review 
may be had either by error or appeal. Such a rule is consistent 
with Ohio cases in related fields, is workable and will tend to 
keep the action flexible, and readily adaptable to widely differ- 
ent states of fact. 

*® Crowley, Admr. v. Crowley, 124 Ohio St. 454, 457 (1931). 








Proposed Changes in Pleading 
and Practice 


Sizas A. Harris* 
Professor of Law, Ohio State University 


“If the law supposes that,” said Mr. Bumble, “the law is 
a ass—a idiot.” Since Dickens wrote those words a century ago, 
many fictions in the law have been abolished. However, in the 
year 1935 the law permits a plaintiff to sue Corporation A and 
Corporation B along with Mr. C and allege that the three de- 
fendants wilfully shot and fired a revolver. Yet that same law 
would not permit the plaintiff to sue these defendants upon 
stating the facts in plain language to the effect that Mr. C was 
working for Corporation A or Corporation B and while so 
working fired the shot. 

Why does not the law abandon the legal subtleties which 
complicate litigation? Why does it not become more simplified 
at least in its procedural aspect? The legal profession, which 
is best able to bring about changes, is usually indifferent. There 
may even be some opposition to change because of an unwill- 
ingness to learn new ways. 

In considering any change it must be recognized that the 
legal procedure represents the manner in which law is admin- 
istered. It generally reflects the habits and attitudes of the 
group administeting the law. Those habits and attitudes can- 
not be effectively formed or modified merely by an act of the 
legislature or by a rule of court. The effective change is rather 
the result of changing attitudes. For this reason changes must 
necessarily come gradually. 

The Ohio State Bar Association has been considering for 
several years certain changes in pleading and practice. These 
changes will only be crystallized into new rules when a senti- 
ment is built up supporting the change. 

These various changes are proposed as a result of a single 
purpose, that of eliminating from litigation as many procedural 


* Portion of an address given before the Law Institute of the Akron Bar Association, 
February 4, 1935. 


7oO 


APRIL, 1935 71 


questions as possible. There is too much litigation of pro- 
cedure. These questions accumulate like snow on a rolling ball, 
until the object is of an entirely different size and appearance. 
The lawyers know that too many times the questions finally 
considered by the court were entirely different from the ones 
that the parties were disputing when they first approached the 
courts. 

This elimination of procedural questions can only be 
brought about by giving the courts greater discretion. There 
must be fewer rules which the court is obliged to follow under 
penalty of reversal. There must be fewer times when the 
attorney can say to the court, “You must do thus and so.” 

When a wider judicial discretion is advocated it must be ad- 
mitted that this is in conflict with the certainty in the law which 
the practitioner desires. He longs for the time when he can 
predict with certainty for his client the legal consequences of 
certain specified behavior, at which time, by the way, there 
would be no need for lawyers. He sometimes is confused 
about the certainty for which he is looking. There is a desira- 
bility in having certainty in legal rules, especially certainty 
in the rules of procedure. But this does not mean certainty 
in the application of the rules, certainty in the result of litiga- 
tion. Certainty in result means tyranny. The greatest cer- 
tainty in the result of litigation probably occurs in Russia or, 
Germany today. Certainty is the antithesis of judicial discre- 
tion. 

The dread of judicial discretion often comes from an un- 
willingness to trust the judges, many of whom have come to 
the bench through the accidents of popular election. The entire 
program of rigid procedure came along about the same time 
as the popular election of judges. However, one wrong can- 
not be corrected by another, and one cannot expect to counter- 
balance the deficiencies of the judiciary with a rigid and inflex- 
ible procedure. Greater discretion must be given the judges. 
If they do no merit that discretion methods must be devised 
of getting judges who will. The first premise, therefore, as 
the basis of this discussion is that changes in procedure must be 
adopted which will give the courts greater discretion. 

This discussion of trial procedure is limited to the certain 
proposals before the bar association and these relate to more 
liberal provisions of joinder and the adoption of summary 
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judgment procedure. These changes in joinder procedure were 
approved by the bar association about two years ago but senti- 
ment has not yet crystallized into action. 

Instead of discussing these new rules in the abstract, a few 
illustrations will be given which will more vividly present the 
problem. These cases are illustrative of the many similar cases 
that come within the experience of any lawyer. 

In the first case the plaintiff was suing for damages arising 
out of personal injuries caused by a night watchman at certain 
railroad yards. A detective agency claims the watchman 
worked for the railroad and the railroad claims he worked for 
the detective agency. The plaintiff first chose to sue the rail- 
road and when the testimony seemed to show employment by 
the agency the plaintiff dismissed his case. The plaintiff then 
commenced another action against the three defendants on the 
theory of joint liability, alleging that the three defendants fired 
the shot. The use of this fiction was necessary because there is 
no provision in Ohio permitting joinder in the alternative. Of 
course at the trial when the facts are brought out the plaintiff 
must elect the defendant against whom he wishes to continue 
suit. The sensible and economical procedure is to sue all parties 
in the alternative. 

The second case was a personal injury action growing out of 
a collision caused by a truck operated by Armour & Co. It ap- 
peared that there were two corporations named Armour & Co., 
a Maine corporation and a Kentucky corporation. The driver 
did not know which company he worked for, although it was 
conceded it was one corporation or the other. The plaintiff 
can not sue these defendants in the alternative but must choose 
at his peril which defendant he wished to hold. 

The third case was a personal injury action against an in- 
surance company and the driver of an automobile. An import- 
ant question in dispute was whether the driver was an agent or 
an an independent contractor. If the latter, the company would 
not be liable and if the former, both would be liable but could 
not be sued together. The plaintiff can present this question 
only through the fiction of joint liability. But it seems incon- 
sistent with the theory of the codes to admit that if a person 
would plead the facts and claims that plaintiff was either an 
independent contractor or an agent he would fail to state a cause 
of action. If this had been a contract case the plaintiff could 
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not have concealed the issue behind the concept of joint liability 
and he must at his peril elect whether to use the principal or the 
independent contractor. 

The next case deals with possible joinder of plaintiffs. This 
case was one of three suits brought by three plaintiffs for money 
invested because of fraud of defendant stockbroker. Each of 
these three cases took several days to try and the real matters in 
dispute were questions of fraud and the liability of the bonds- 
man. The facts concerning the amount of investment by each 
plaintiff were not in dispute. No provision exists for compell- 
ing the joinder of these claims, although they can be conveni- 
ently tried together at a great saving of expense to the state. 

The last case was an action by a child for damages arising 
out of personal injuries. After a week’s trial a verdict was 
returned for the defendant. However, the state had to finance 
a retrial of these same facts in two other suits. The father’s 
suit for loss of services, and the suit by the mother for her 
injuries. This entire matter could have been tried in one suit. 

Joinder provisions have been so complicated by legalistic 
distinctions that either side has a sporting chance of winning 
and the matter of trial conveniences is entirely lost sight of. 
With restricted public budgets this problem of the expense of 
litigation is no idle matter. If the public knew how much they 
are really being gypped by the complexities of our procedure 
they would be up on their hind legs howling. It may be that 
the lawyers’ safeguard is to keep it complex. When one sees 
how slow the legal profession is sometimes to accept procedural 
reform, he is reminded of Bernard Shaw’s statement that “a 
profession is conspiracy against the laity.” 

However, the legal profession should accept these changes 
not from the standpoint of society, although it would be respon- 
sive to such appeal, but from the standpoint of the professional 
interests in making court processes better able to accomplish the 
things they were set up to accomplish. 

Now how can this matter be remedied. In 1875 England 
adopted a very simple procedure. There were no new concepts 
introduced that involve refined analysis, and prolonged liti- 
gation. It was there provided that parties, plaintiff or defend- 
ant, may be joined, either jointly, severally or in the alternative 
when common questions of law and fact exist arising out of the 
same transaction or series of transactions and that, whenever the 
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interest of the parties requires, the court may order separate 
trials. Also the court may order a consolidation of separate 
trials if the circumstances seem to wararnt it. 

This liberal procedure has been adopted in nine states. The 
last one was Illinois in the new practice act which went into 
effect a year ago, after the bar association of that state had 
worked on the act for two years. 

All the present complexities of joinders will be wiped out 
and those problems in litigation will be eliminated. One will 
no longer be bothered with the intricacies of joint liability in 
automobile accidents. If the same facts are being litigated, the 
cases can be tried together. Similarly a master and servant 
could be joined as they can be in all but two or three states and 
a present resort to a fiction need not be necessary. Ohio is the 
only code state which does not permit the master to be sued 
with the servant when the master’s liability is based solely on 
the acts of the servant. This result in Ohio is based on concepts 
of liability arising out of common law procedure which concepts 
have long been abandoned. 

It is sometimes argued that with too free joinder a trial 
will be so complicated that a jury cannot handle the case. Or- 
dinarily the interest of the plaintiff will keep him from unduly 
complicating his case and the court can protect a defendant if 
the circumstances are so unusual that special prejudice results. 

A few years ago an investigation was made of the extent 
to which this freedom of joinder had been abused in New York. 
In checking over the cases for two years in New York County it 
was found there was not one time when the court was asked to 
grant separate trials because of prejudicial joinder. There were 
a good many instances where trials were consolidated, usually 
cases involving automobile accidents. 

These simple changes in joinder requirements will eliminate 
many of the present problems based upon legalistic subtleties 
which infest our litigation and the trial courts will be empow- 
ered to control matters of joinder on the basis of trial conveni- 
ence of the parties and in the interest of the state. 

Another change in trial practice is being proposed. This 
involves giving the courts greater control over the issues to be 
tried, which control can be exercised by the use of the summary 
judgment procedure. Too many cases are placed on the trial 
calendar when there is no real issue presented by the answer. 











APRIL, 1935 


75 


This congests trial dockets and the state is required to furnish, 
increased facilities. Many of these defenses are interposed for 
the purpose of delay or to force some sort of a compromise. 

The remedy for this evil is the adoption of the summary 
judgment procedure. In contract actions or actions for the 
specific restitution of property, the plaintiff may file an affidavit 
supporting his claim upon which the court may enter judgment 
unless the defendant files an affidavit of merits showing a good 
defense to all or to some part of the claim. The court can, 
therefore, make this preliminary finding of an issuable contro- 
versy, and in case there is an issue made upon part of the con- 
troversy the trial can be restricted to that question. 

This procedure was introduced in England in 1855, in On- 
tario in 1875, and has been adopted in seven states in this coun- 
try. In New York it has proved so satisfactory that last year 
its use was much extended. In England in 1930 there were 
5535 summary judgments rendered by the High Court of 
Justice and only 1226 judgments rendered after trial. That 
is, there were four and one half times as many summary judg- 
ments as trials. In Ontario the summary judgments outnum- 
ber the trials, three to two. In New York this percentage is 
not so great but there is a substantial percentage eliminated this 
way. Justice Finch in discussing the New York procedure said 
that in New York County in 1933 there were 1569 applications 
for summary judgments of which 988 were granted, and that 
if these cases had been tried two more judges would have been 
needed. In Detroit a recent study of the Michigan Judicial 
Council showed that for a period of eight months in 1931, 409 
cases were disposed of by summary judgment and 1834 by trial. 
That is, about 20 per cent of the cases disposed of were by sum- 
mary judgment. 

This summary judgment procedure is almost imperative if 
and when justice courts are abolished and the cases are filed in 
a small claims branch of the common pleas court. A recent 
study of justice court litigation shows that practically all the 
civil cases before justice courts are of the type which are subject 
to summary judgments. There were less than 2 per cent which 
were of the damage variety. These cases usually do not involve 
disputed amounts but merely seek the court processes for collec- 
tion of the debts. Such cases must be screened out of those 
awaiting trial. 
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This preliminary hearing of the issues by the court is a step 
in the direction of giving the court more control in the issue 
forming processes. Experience has shown that the pleading 
practices often involve evasion, subterfuge, and deception. The 
mere statutory requirement that the parties state the facts will 
not be enought to simplify pleading when the court permits the 
allegations of such general abstractions as the operative facts, 
together with the general or specific denials of those facts. The 
present system of pleading is almost as ritualistic as the common 
law system. In Franklin County last fall the judge on the 
motion docket ruled on 500 motions and demurrers, about ten 
each day. A great many of these involved a juggling of sym- 
bols and phrases according to accepted conventions without 
really disclosing the specific matters to be tried. Courts must 
step in and have more of a part in determining what the issues 
are, if any. A move in that direction is the summary judgment 
proceeding. 

These changes are steps in the direction of elevating the 
position of the trial judge in the administration of justice. The 
settlement of the merits of the controversy will be the chief aim 
and the rules of administration will become merely means to 
that end. The practice of law will not be a mere game to be 
played by some intricate set of rules, but a serious attempt to 
settle the problems of litigating parties according to their 
broader social interests, and the administration of justice will 
to a greater extent merit public confidence and respect. 





The Home Owners Loan 
Corporation 


James WuitEe SHOCKNESsY 
Counsel, Home Owners Loan Corporation, Ohio District 


It is not my intention in this article to write a dissertation 
on economic, sociological, or political theory as interpreted 
under the New Deal, but rather to discuss the important func- 
tion which is being served by the governmental instrumentality 
with which I am associated in promoting a great program of 
economic recovery. 

Soon after Mr. Roosevelt assumed his office as President 
of the United States, in his message to the Congress on April 13, 
1933, he spoke as follows: 

“As a further and urgently necessary step in the program to promote 
economic recovery, I ask the Congress for legislation to protect small 
home owners from foreclosure and to relieve them of a portion of the 
burden of excessive interest and principal payments incurred during the 
period of higher values and higher earning power. Implicit in the 
legislation which I am suggesting to you is a declaration of national 
policy. This policy is that the broad interests of the Nation require that 
special safeguards should be thrown around home ownership as guaranty 
of social and economic stability, and that to protect home owners from 
inequitable enforced liquidation, in a time of general distress, is a proper 
concern of the Government.” 


Pursuant to his recommendation, an Act of Congress ap- 
proved June 13, 1933, created the Home Owners’ Loan Cor- 
poration to bring direct relief to home owners. Its principal 
purpose is to refinance mortgages of urban home owners faced 
with foreclosure. 

To be eligible for refinancing, a property must be a dwell- 
ing for not more than four families, worth not more than 
$20,000.00, and must be the owner’s home or homestead. The 
maximum loan permitted under the law is 80 per cent of the 
appraised value of the property, or $14,000.00, whichever is 
smaller. 

To accomplish its purposes the Corporation was given an, 
appropriation of $200,000,000.00 in cash and was authorized 
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to issue bonds for a total of $2,000,000,000.00 to be exchanged 
for mortgages or sold to obtain funds. The statute as originally 
passed was amended April 27, 1934, so as to increase the au- 
thorized bond issue to $3,000,000,000.00. Home Owners’ 
Loan Corporation bonds totaling $100,000,000.00 have been 
assigned to provide capital for the Federal Savings and Loan 
Insurance Corporation. The Corporation is also authorized to 
buy bonds and debentures of the Federal Home Loan Banks in 
any amount up to $50,000,000.00. 

If the home owner is in distress and in danger of foreclosure 
through no fault of his own, and if the value of his home 
property offered as security does not exceed $20,000.00, and 
if the bonds of the Corporation are acceptable to the lien- 
holder, then 80 per cent of the appraised value, but not in excess 
of $14,000.00 ,is available for the refinancing, provided the 
lien was in existence prior to the date of the enactment of the 
Statute, and the home owner is a satisfactory credit risk. The 
Corporation was further empowered to make loans in cash up 
to 40 per cent of the appraised value under the same conditions 
precedent, and up to 50 per cent of the appraised value in cash 
for taxes, repairs, etc., where there is no outstanding lien. 

Created at a time when many economic theories, including 
the ruthless policy of laissez faire, were discredited, when the 
entire real estate structure was in the most parlous condition it 
had ever found itself on this continent and values and earning 
power of property stood at devastating depths, the Home Own- 
ers’ Loan Corporation was designed to strengthen and stabilize 
that great field of industry, which reflects inherently the Na- 
tion’s prosperity or its economic difficulties, the home buying 
and home building market. It was designed, also, to aid in 
restoring the normal and proper flow of private investment 
funds into urban home loans through the traditional and estab- 
lished channels of savings banks, insurance companies, building 
and loan associations and individual lenders. 

Events of the past few years in all fields of finance naturally 
affected the fact that home ownership remains a dominant am- 
bition in the lives of most all Americans, two million of whom 
annually become of age and begin to look forward to the day. 
when they may purchase homes of their own. 

These fundamental human instincts have, in the darkest 
hours of the past few years, made conscientious men and women 
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accept unprecedented sacrifices in order to meet their contracts 
on mortgage payments and to retain their homes. The Home 
Owners’ Loan Corporation now makes it possible for home 
owners who are unable to meet their current mortgage obliga- 
tions otherwise to lighten their immediate burden by exchang- 
ing a short term debt for a commitment extending over a period 
of many years, and bearing a moderate rate of interest. 

In the transition period from the outmoded rugged indi- 
vidualism to progressively united social and economic recon- 
struction the home owners of the Nation had been left without 
any solace or encouragement until the advent of our Corpora- 
tion. While the direct purpose in creating the Home Owners’ 
Loan Corporation was the preservation of homes, the indirect 
result of its creation has been to stabilize values, to revive lan- 
guishing financial institutions, which were being frozen to death 
by their home mortgages, and to save millions of depositors in 
the Nation from financial catzstrophes more numerous than had 
already occurred. As of January 18, 1935, the Home Owners’ 
Loan Corporation have closed approximately 760,000 loans to 
deserving eligible home owners in an aggregate amount of 
$2,300,000,000.00. About 15 per cent of this total, approxi- 
mately $360,000,000.00, was received by banks, building and 
loan associations, mortgage companies and other institutions in 
liquidation, in which nearly $670,000,000.00 of home mort- 
gages were held. 

In a statement issued January 28, 1935, John H. Fahey, 
Chairman of the Home Owners’ Loan Corporation, remarked: 

“The refinancing of mortgages in insolvent institutions not only 
saved the homes for their owners, but resulted in a disbursement to 
depositors in the banks, a large proportion of whom were small depos- 
itors. Most of the loans taken by the Wholesale Department from the 
receivers of these banks were subject to some reduction in order to bring 
them within the limits the Corporation could lend.” 


The benefits thus obtained both for the home owner and the 
mortgage institutions are incalculable. It is to be observed that 
the home owner in many instances after concluding his refinanc- 
ing with the Home Owners’ Loan Corporation finds himself 
with less debt than he formerly owed, and in all instances finds 
himself in a better financial position than when he appealed to 
the Corporation, usually in a position to carry his debt burden 
satisfactorily. In Ohio alone through March 1, 1935, 
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$254,066,194.00 had been made available to eligible home 
owners. Of this vast amount approximately 6 per cent was paid 
to the tax collecting officials of the State for taxes and assess- 
ments. This direct benefit in the State of Ohio accrued not only 
to the home owners, to the mortgage companies and the finan- 
cial institutions, but also to the tax-paying public and to the 
State itself. 

Municipalities which, prior to the creation of the Home 
Owners’ Loan Corporation, were temporarily insolvent, with- 
out funds for school teachers and public works and activity nec- 
essary in sustaining the community, have reaped such benefits 
from the operation of the Home Owners’ Loan Corporation in 
Ohio as now to find themselves in a comparatively solvent state, 
readily able to carry on their municipal activity. 

Another 2 per cent of the grant total has been used in re- 
pairing and reconditioning property throughout the State. The 
direct benefit thus conferred upon the building trades, as well 
as upon material men, is obvious. 

The activity of the Corporation as an instrumentality of the 
Government in the mortgage and building field cannot in any 
respect be condemned as an insinuation of the Government into 
private business. Our apologia for the Government’s being in 
the mortgage business and the building trade field lies in the 
inability of private business and private financing to cope with 
the mortgage foreclosure emergency, which developed with the 
world deflation. The Home Owners’ Loan Corporation has 
been most studious in refusing applications for loans which 
could be refinanced by private business. The only applications 
which the Corporation has ever entertained are applications 
which are either unsatisfactory to private business or which 
private business is unable to carry. It is our fondest hope that 
by relieving private business of the burden of its distressed 
mortgages it may more quickly recuperate and again assume its 
place in the mortgage lending field. It must be remembered at 
all times that the refinancing which its being done through the 
Home Owners’ Loan Corporation cannot be construed as an 
injection of new money, but rather, it is an exchange of one kind 
of credit for another. Whenever new construction is to be 
made, or financing of new purchases, it is our expectation that 
private business will be able to handle the transaction since it 
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has been relieved of such a large portion of the mortgages it was 
formerly carrying. 

A further benefit which is being conferred upon business 
through the operation of the Home Owners’ Loan Corporation 
is the raising of the standard of living and the standards of con- 
struction through the Reconditioning Division. The Chairman 
of the Federal Home Loan Bank Board recently spoke as fol- 
lows in the matter: 


“The reconditioning operations of the Corporation will not be per- 
mitted to serve for experiments with untested ideas in architecture, 
building materials or construction. One object of the reconditioning 
work of the Corporation is to set protective standards which will be an 
incentive to the millions of home owners who are not served by the 
Corporation to make their own homes more valuable and more enjoy- 
able through the efficient expenditure of money for repairs and rehabili- 
tation The master specifications constitute a national guide book of 
approved materials and practices which can be adapted to all conditions 
and localities.” 


The activity of the Government in the lending field at this 
time in the manner considered is analogous and comparable to 
the activity of the Government in railway and shipping activity 
during wartime emergencies. The present emergency is of 
even greater proportion and more critical than the emergency 
which the Government was called upon to meet during the late 
War, when both the spirit and physical being of the nation were 
galvanized to extreme action, because it is more difficult to gal- 
vanize the spirits of people for activity to meet an economic 
emergency than it is to crystallize the spirit of the same people 
to repel an invasion, suppress an insurrection or wage a foreign 
war, and, therefore, I believe that the central Government itself 
is called upon to meet a peace time economic debacle with more 
vigor than a wartime emergency. 








The Constitutionality of the Ohio 
Arbitration Act 


By Ropert E, Leacu 


The Ohio Arbitration Act G. C. 12148-1 to 17, 114 O.L. 
137, went into effect July 28, 1931. In order to discuss to 
any extent the constitutionality of the act a bit of history of the 
relation of courts to arbitration is necessary. The exact pro- 
visions of the Ohio Act will be given later. It suffices here to 
state merely that it provides for the irrevocability of contracts 
to arbitrate future disputes and for the enforcement of such 
contracts by specific performance. 

It isan elementary proposition of the common law that “fu- 
ture disputes,” clauses, and provisions for arbitration are revoc- 
able. Meacham v. Jameston, 211 N.Y. 346, 105 N.E. 655, 
Ann. Cas. 1915 C, 851 (1914); Blodgett Co. v. Bebe Co., 190 
Cal. 665, 214 Pac. 38, 26 A.L.R. 1070 (1923); Henry v. Le- 
heigh Valley Coal Co., 61 Cal. App. 182, 215 Pac. 448 (1906). 
These rules are said to date back to Vynior’s Case decided by 
Lord Coke in 1609. Coke’s Reports Part VIII, p. 80, 8 Co. 
803, 816 (1609). 

“One bound to an award to stand, 
Well the authority may countermand.” 


Worre!, Reports of Lord Coke in verse, 1742. (Speaking of 
Vynior’s Case.) The case is important for the dicta “if I submit 
myself to arbitratiment—yet I may revoke it, for my act or my 
words cannot alter the judgment of the law to make the irre- 
vocable “which is of its own nature revocable.” Since in this 
case recovery on the bond was sued for and obtained surely 
Vynior’s Case did not take an unfavorable view of arbitration. 
Later cases taking such a view have been based on the dicta of 
this case however. 

Soon afterward the courts refused to allow more than nom- 
inal damages for breach of a contract to arbitrate, even under 
seal. The theory of the courts was that the plaintiff must show 
actual damage and that no actual damage was incurred by such 
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a breach since to force the parties into the courts could injure no 
one. Thus the right of a party to breach with impunity con- 
tracts to submit to arbitration was recognized but the basis for 
such decisions was not that of revocation of agency, the principle 
invoked in the dicta in Vynior’s Case but the theory that to 
hold otherwise would “oust the jurisdiction of the courts.” 

This phrase had not appeared in any of the earlier cases. 
It is first seen in Kill v. Hollister, 1 Wils. 129 (1749). The 
doctrine of “ousting the jurisdiction of the courts” can be traced 
indirectly to the Statute of Fines and Penalties, 9 William III 
(1687), at least in the case of contracts under seal, since this 
statute allowed the court to go behind the bond and award to 
that praintiff the amount which he was actually damaged. 
Statutes concerning arbitration were passed in England in 1698, 
1833, 1854, 1889, and 1934 but in none was any distinction 
made between the submission of an existing dispute and any 
future disptes that might arise under the contract. See Sayre: 
“Development of the Commercial Arbitrated Law,” 37 Y.L.J. 
595. That distinction thus appears only in American statutes. 
Many have tried to give the impression that our modern arbi- 
tration acts are copies of the English Law. In truth they 
differ in almost every important detail. The British law de- 
votes itself more to providing an adequate procedure for arbi- 
tration and less ‘to rigid enforcement than do our American 
Acts. The enforcement of arbitration agreements is entirely 
discretionary with the courts of England. Bristol Corp. v. John 
Aird & Co. [1913] App. Cas. 241, 257; Metropolitan Tunnel 
and Public Works, Ltd. v. London Electric Ry., |1926| Ch. 
371, 388-390. Further their act makes no provision for com- 
pelling arbitration by direct court order. Philip G. Phillips, 
83 Univ. Pa. L. R. 119 (Dec., 1934). 

Thus with the establishment of the American court system 
the theory of “ousting the courts of jurisdiction” was firmly 
imbedded in the law and uniformly followed as to contracts 
concerning future disputes. Mecham v. Jameston, supra; 
Blodgett Co. v. Bebe Co., supra; Henry v. Leheigh Valley Coal 
Co., supra; U. S. Asphalt Refining Co. v. Petroleum Co., 222 
Fed. 1006 (1915); Red Cross Line v. Atlantic Fruit Co., 264 
U. S. 109, 120, 44 Sup. Ct. 274 (1923); Conner v. Drake, 
1 Ohio St. 166, 168 (1853). Other cases place such holding 
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doctrine: Stephenson v. Poscataqua F. & M. Ins. Co., 54 Me. 
55 (1866); Hurst v. Litchfield, 39 N.Y. 377 (1868). 

Arbitration agreements concerning present disputes were 
under the common law revocable up to the time of the award: 
Butler v. Greene, 49 Neb. 280, 68 N.W. 496 (1896); Sart- 
well v. Soules, 72 Va. 270, 48 Atl. 11, 82 Am. St. Rep. 943 
(1900); Decham Iron Works v. Bank of Commerce and Trust 
Co., 214 U.S. 515, 29 Sup. Ct. 697, 53 L. Ed. 1064 (1909); 
Mead v. Owens, 83 Vt. 132, 74 Atl. 1058 (1913). Statutes in 
many states, however, have made irrevocable a contract for 
arbitration entered into as to a present existing dispute: White 
Eagle Laundry Co. v. Slawek, 296 Ill. 240, 129 N.E. 753 
(1920); Cocalis v. Nazlides, 308 Ill. 152, 139 N.E. 95 
(1923); State ex rel School District v. Andree, 216 Mo. 617, 
116 S.W. 561 (1919). “Before the enactment of the arbitra- 
tion act the court could not specifically enforce an agreement to 
arbitrate but left the parties entirely to their remedies at law 
for a breach of a contract, and the effect of a statute making the 
agreement irrevocable is merely to provide for the specific per- 
formance of the contract and the statute violates no constitu- 
tional rights” White Eagle Laundry Co. v. Slamek, supra. No 
claim was made that such contracts outsed the jurisdiction of the 
courts, such a rule being applied only to contracts concerning 
future disputes. 

This was about the situation in Ohio up until the passage of 
the present act. G. C. 12148, 29 O.L. 264, repealed in 114 
O. L. 137, which provided, “Except when the possession or 
title of real property may come into question all persons who 
have a controversy may submit it to arbitration or umpirage of 
any person or persons to be mutually agreed upon by the parties 
and to make such submission a rule of any court of record in 
the state.” The former Ohio Act is no great departure from 
the common law rule but it certainly is not as is stated in 4 
Univ. Cinn. L. Rev. 61 (1930) an affirmation of the common 
law rule. 

The next logical step would be to provide that the courts 
could specifically enforce contracts to arbitrate future disputes. 
As previously seen such has been allowed in England since 
1889. The Arbitration Act of 1889, 52 & 53 Vict. C. 49 
(1889). And as seen, there the courts have the discretion to 
enforce or not to enforce specifically the arbitration agreement. 





APRIL, 1935 85 


The Ohio Arbitration Act succeeded G. C. 12148. Its most 
important provision is contained in section 1. “A provision in 
any written contract—to settle by arbitration a controversy 
thereafter arising out of such contract or out of the refusal to 
perform the whole or any part thereof, or any agreement in 
writing between two or more persons to submit to arbitration 
any controversy existing between them at the time of the agree- 
ment to arbitrate, shall be valid, irrevocable and enforceable, 
save upon such grounds as exist at law or in equity for the re- 
vocation of any contract.” Other sections provide for the ap- 
pointment by the court or arbitrators in case of refusal of one 
party to so appoint, for the compelling of witnesses, taking of 
oaths, punishment by contempt for refusal to testify, etc. Sec- 
tion 9 provides for a confirmation action in the courts within one 
year and section 12 provides that upon such confirmation the 
court must enter judgment in conformity therewith. 

Thus it is seen that the legislature took the full step, not 
providing as in England that the courts could specifically en- 
force such contracts but providing that the courts shall enforce 
them, leaving no discretion at all in the matter. 

Is such a statute constitutional? It has been held so in other 
states, including New York. In fact the Ohio Act is taken 
from the New York Act. Similar statutes have been passed in. 
Massachusetts in 1925, Hawaii 1925, California 1927, Penn- 
sylvania 1927, Louisiana 1928, Arizona 1929, Connecticut 
1929, New Hampshire 1929, Rhode Island 1929, New Jersey 
1923, Oregon 1929, Wisconsin 1931, and Federal 1925. The 
New York Act was passed in 1920. 

The constitutionality of the New York law was raised and 
determined in 1921 in the notable case of Berkovitz v. Asbid 
and Houlberg 230 N. Y. 261, 130 N. E. 288 (1921). 

The Ohio situation is peculiar, however, because of the 
presence of Art. 1, Sec. 16 of the Ohio Constitution. The ef- 
fect of this section we shall discuss later. But in the absence of 
Art. 1, Sec. 16 the reasoning of the Berkovitz case, if followad, 
would be as applicable to Ohio as to New York. 

The New York act was assailed in the Berkovitz case on the 
grounds: (1) that it violated the right of trial by jury given by 
Art. 1, Sec. 2 of the New York Constitution; (2) that contracts 
to arbitrate future disputes “ousted the jurisdiction of the 
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courts”; (3) that such contracts were against public policy; 
and (4) that the obligation of contracts was impaired. 

The New York Court of Appeals speaking through Judge 
Cardozo answers each of these contentions. (1) The right 
of trial by jury is one that may be waived and is waived 
by the consent to arbitrate. And such consent is found even, 
though the agreement to arbitrate came before the passage of 
the statute. ‘A consent none the less, it was, however deficient 
may once have been the remedy to enforce it. Those who gave 
it, did so in view of the possibility that a better remedy might 
come. They took the chances of the future.” (2) The Court 
says that it does not “oust the jurisdiction of the courts” but 
simply introduces a new plea. Judge Cardozo says at page 274 
“Power, though not transferred, is still not to be withdrawn, if 
fundamental and inherent in the conception of a court with gen- 
eral jurisdiction in equity and law. Changes, we may assume, 
will be condemned if subversive of historical traditions of dig- 
nity and power. Such is not the change effected by this statute. 
The Supreme Court does not lose a power inherent in its very 
being when it loses power to give aid in the repudiation of a 
contract, concluded without fraud or error, whereby differences 
are to be settled without resort to litigation.” In other words 
the court feels that this is merely a matter of remedy which can 
be dealt with by the legislature, the law which the courts en- 
force not being a fixed and unchangeable thing. (3) Public 
policy is declared by the legislature and it had by statute de- 
clared the public policy inapplicable here. “In fact even 
before the statute such a contract was not illegal and a nullity. 
Public policy was thought to: forbid that the promise be specif- 
ically enforced. Public policy did not forbid an award of dam- 
ages if it were broken.” (4) Here the opinion contents itself 
with merely asserting as a self evident fact that “The obligation 
of contracts is strengthened, not impaired.” Since there is no 
doubt but that the parties had contracted and that to specifically 
enforce a contract does not impair the obligation of contracts 
this assertion cannot be questioned. 

The principal of revocation, an agency principal, on which 
all these cases are based, at least historically, was not mentioned. 
This, however, can raise no new objection to the Ohio Act since 
the law of agency can surely be changed by statute to make such 
power irrevocable. 
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The constitutionality of the New York statute as regards 
the Federal Constitution was later upheld in Red Cross Line v. 
Atlantic Fruit Co., 264 U.S. 109, 44 Sup. Ct. 274 (1923). 
Prior to this statute an agreement to arbitrate was legal in New 
York and damages were revoverable for a breach thereof: Hag- 
gart v. Morgan, 5 N. Y. 422, 55 Am. Dec. 350 (1851). But 
specific performance of this promise could not be enforced and 
the promise could not be pleaded in bar to an action and it could 
not support a motion to stay. Finucane Co. v. Board of Educa- 
tion, 190 N. Y. 76, 82 N. E. 737 (1908). “The net effect of 
the whole thing, including the confirmation is a suit for the 
specific performance of the contract to arbitrate”: Matter of 
Marchant v. Mead-Morrison Mfg. Co., 252 N. Y. 284, 169 
N. E. 386 (1929). 

Another line of attack on the Ohio Act is, that it discrimin- 
ates unjustly in that it excludes in G.C. 12148 -1, subsection a 
and b, contracts of labor or relating to employment. But this 
has been held reasonable discrimination and constitutional. 
Many laws are not of universal application. Pacific Indemnity 
Co. v. Insurance Co. of North America, 25 F. (2d) 930 (1928). 

The case of Baltimore and Ohio Ry. Co. v. Stankard, 56 
Ohio St. 224, 46 N.E. 577, 49 L.R. 381 (1897) seems to 
stand in the way of the Ohio Act. The syllabus of that case 
reads: “One of the rules of the relief department of a railroad 
company, provided that all the claims of beneficiaries should be 
submitted to the determination of the superintendent whose 
decision should be final and conclusive, unless appealed to the 
advisory committee and in case of such appeal, the decision of 
the committee should be final and conclusive upon all parties 
without exception or appeal: Held, that after the rejection of a 
valid claim by the advisory committee, the beneficiary could 
maintain an action in the court for the recovery of money due 
thereon, and that such rule is not a bar to the action.” 

On page 231 is the significant language, “A long line of 
decisions hold that parties cannot by contract take away the 
jurisdiction of the courts in such cases and the attempt to do so 
is void. While courts usually base their decisions upon the 
ground that parties cannot by contract in advance oust the 
courts of jurisdiction of actions, a more satisfactory ground is, 
that under our constitution all courts are open, and every per- 
son for an injury done him in his lands, goods, person, or repu- 
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tation shall have his remedy by due course of law. Art 1, Sec. 
16. Courts are created by virtue of the constitution and inhere 
in our body politic as a necessary part of our system of govern- 
ment, and it is not competent for anyone by contract or other- 
wise to deprive himself of their protection. The right to ap- 
peal to the courts for the redress of wrongs, is one of those 
rights which is in its nature under our constitution inalienable 
and cannot be thrown off or bargained away.” The court in 
this case admits that parties can contract to leave all questions 
of fact which arise in a future dispute to arbitrators, “leaving 
the question of law to be settled by the courts upon proper pro- 
ceedings. The ultimate question to be determined—the lia- 
bility or non-liability of the parties must be left to the courts.” 

The Stankard case was cited with approval in Meyers v. 
Jenkins, Adm’r., 63 Ohio St. 101, §7 N.E. 1089, 81 Am. St. 
Rep. 613 (1900). The plaintiff here was a member of the 
Independent Order of Odd Fellows. Plaintiff sued for money 
which he claimed was due on a sick benefit policy. The defend- 
ant lodge denied the jurisdiction of the court in that plaintiff on 
application for membership had signed an agreement obligating 
himself to seek his remedy for all rights or account of such 
membership or connection therewithin the tribunals of the order 
only, without resulting for the enforcement in any court or for 
any purpose to the civil courts. The court here held for the 
defendant on the ground that the plaintiff was estopped since, 
after his cause of action arose, he had submitted to the tribunals 
of the lodge and that he had a right in such tribunals to appeal 
but had not done so. 

At page 120 the court says by way of dicta, “After a right 
has accrued or an obligation has been incurred, a party may 
waive his rights and refuse and neglect to enforce them but he 
may not by contract in advance renounce his rights to appeal to 
the courts for the redress of wrongs. The whole state has an 
interest in all its inhabitants and it is to its interest that the 
rights of all should be protected and enforced according to the 
course of jurisprudence it has provided; and for that reason 
its courts are always open for the redress of wrongs.” 

The above two cases were cited as the weight of authority 
in a note in 51 A.L.R. at page 1420. It must be noted of 
course that they were not decided under a statute making future 
disputes irrevocable as does the present Ohio Arbitration Act. 
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A contract to submit future disputes to arbitration “is a 
mere executory agreement and does not furnish a bar to an 
action on the contract. Tilden v. Barnard, 12 O.C.C. (N.S.) 
193, 31 O.C.C. 255 (1910). The defense of errors in law was 
not open to a party where in the case of an existing dispute 
arbitrators were appointed and an award made, the parties hav- 
ing agreed that the award should be final and conclusive: Phel- 
ger v. Renner, 13 Ohio App. 96, 32 O.C.C. (N.S.) 329 (1920); 
Ormsby v. Bakewell, 7 Ohio 98 (1935). But note that these 
cases were where the parties had agreed as to an existing dis- 
pute. Courts of equity will not grant specific performance of an 
agreement to submit to arbitration. Conner v. Drake, 1 Ohio 
St. 166 (1853); Shafer v. Metro-Goldwyn-Mayer Distribut- 
ing Corp., 36 Ohio App. 31, 172 N.E. 689 (1931). But these 
cases too were before the statute. 

In Paddock Hodge Co. v. Grain Dealers National Associa- 
tion et al., 18 Ohio App. 66, 19 O.L.R. 396 (1921), the court 
refused to enjoin defendant Grain Dealer Association from 
ousting the plaintiff from the association or refusing to abide 
by an arbitration, an arbitration however agreed to after dispute 
arose. So this case on its facts too gives little assistance in our 
problem here. There are dicta in the case however to the effect 
that the Grain Association could adopt rules and by-laws pro- 
viding for the arbitration of all matters of difference pertaining 
to the grain business that might arise between its members, and 
that the Grain Association could oust from the organization any 
member who refused to so arbitrate and could make such fact 
known publicly. This case therefor goes even further than 
any New York case decided before the present statute. 

Cases holding that a party could revoke at any time a con- 
tract to arbitrate future disputes and that such contracts ousted 
the “jurisdiction of the courts” were not peculiar to this state. 
All states before their present “future disputes” statutes held 
exactly the same way. An outstanding case is Meacham v. 
Pameston, Franklin and Clerefield Ry. Co. Supra. In fact the 
opinion was written by Judge Cardozo, who also wrote the 
opinion of the Berkovitz case, supra, which upheld the New 
York Arbitration Act of 1920. The syllabus reads, “A pro- 
vision in a contract for the construction of a railroad conferring 
upon the chief engineer of a railroad company power to decide 
all matters in dispute arising or growing out of the contract and 
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by which each party waives all right of action, suit, or suits or 
other remedy in law or otherwise under this contract or arising 
out of the same, to enforce any claim except as the same shal] 
be determined by the arbitrator” is open to the objection that 
it is an independent covenant or agreement to provide for the 
adjustment and settlement of all disputes and all differences 
by arbitration to the exclusion of the courts, and is invalid.” 
Other cases so holding are: Niagra Fire Insurance Co. v. Bish- 
op, 154 Ill. 9, 39 N.E. 1102 (1884); United States Asphalt 
Refining Co. v. Trinidad Lake Petroleum Co., Ltd., 222 Fed. 
1006 (1915); Stephenson v. Poscataqua F. & M. Ins. Co., 
54 Me. 55 (1866); and Hurst v. Litchfield, 39 N. Y. 377 
(1868). 

Since therefore the Standard and the Meyers cases, supra, 
were decided in the absence of such a statute as now exists there 
is nothing conclusive about their holdings, as such, but the lan- 
guage to the effect that Art. 1, Sec. 16 stands in the way is more 
important. Is Art. 1, Sec. 16 a bar to the constitutionality of 
the Ohio Arbitration Act? If not we think that there is no 
doubt of its constitutionality. What does Art. 1, Sec. 16 
mean? Cases invoking it are very few and except for the 
Stankard and Meyers cases not at all in point. And unless these 
cases are conclusive of the issue the question must be examined 
as of first impression. 

The Berkovitz case, supra, deciding that the New York 
Act was constitutional discussed the right of the Courts that they 
should not be ousted of jurisdiction. The Ohio Constitution 
speaks of the right of “every person” that the courts would be 
open. It will not answer the question to say that the Ohio pro- 
vision is a part of the Ohio Constitution and that the question of 
“ousting the courts of jurisdiction” is not a constitutional pro- 
vision. For the right of the courts not to be ousted of juris- 
diction is implied from the constitutional creation of the courts 
themselves. The New York courts did not claim that the courts 
could by legislative enactment be ousted of jurisdiction but only 
that the particular provision had not ousted them of jurisdic- 
tion, that it was merely the interposition of a plea. 

Is there here any difference in the constitutional right of 
the courts and the constitutional right of a person? We can see 
none. To say that the courts are not “ousted of jurisdiction” 
is to say that they still have jurisdiction. To say that the courts 
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still have jurisdiction is to say that the courts are still open. 
And if the courts are still open a party has not been deprived of 
any constitutional right and the Ohio Arbitration Act is con- 
stitutional. 

It might be claimed that, although the above reasoning 
would seem to follow, it is defective in that the court might 
say that, although looking at the situation from the viewpoint 
of the courts, the courts have not been ousted of jurisdiction, 
yet, looking from the viewpoint of the parties, the courts are 
not, within the meaning of the constitution, “open.” If such 
reasoning were followed it would seem that the Ohio Act 
would of necessity be held unconstitutional. After holding that 
the courts are not “open” the only possible aventue to holding 
the Ohio Act constitutional would be to hold this constitutional 
right of a person alienable. But this right has been declared 
inalienable in the Stankard case, supra, and we see no reason 
why the courts should reverse its decision on this point. A 
court would not indulge in the fine distinction above and then 
held the right alienable. 

But we maintain that the court will not look with any more 
favor to the rights of persons than to the rights of the courts. 
As it follows from the constitutional creation of a judiciary that 
the courts have a constitutional right not to be ousted of juris- 
diction so it follows that a perosn has by such creation a consti- 
tutional right that the courts should be open. It co-exists with 
the before mentioned right of the courts and the very fact that 
Judge Cardozo does not mention it shows that it was not re- 
garded as being on a higher plane than the right of the courts 
there discussed. Surely the courts are not more jealous of the 
rights of an individual than they are of the rights of the public 
at large which is termed the right of the courts. 

It seems, therefore, that the Ohio courts can possibly but 
not too logically distinguish the Ohio situation from the one 
existing in New York and the only question is whether the Ohio 
courts will choose to follow the reasoning of the Berkovittz case 
and decree specific performance which all courts refused before 
the passage of “future disputes” statutes “because the court 
will refuse to interfere in any case where, if it were to do so, 
one of the parties might nullify its action through the exercise 
of a descretion (the right to revoke) which the contract on the 
law invests him with”; Cooley, J. in Rust v. Conrad, 47 Mich. 
449, 455, 11 N.W. 265, 267 (1882). 
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No cases involving the Ohio Act have been found but there 
is nothing unusual in that fact in view of the relatively recent 
passage of the act. The same situation existed in New York 
and other states until the Bar became more familiar with its 
provisions. Then many cases arose all holding that the award 
not reversable for errors of fact or law on the point of the ar- 
bitration and that the jurisdiction of the courts was not ousted. 
8 toh & Co. v. Bayer Oil Co. 198 App. Div. 881, 191 N.Y.S. 
290 (1922); Everett v. Brown, 120 Misc. 349, 198 N.Y-S. 
462 (1923); Liggett v. Jarrington Bldg Co., 114 Conn. 425, 
158 Atl. 617 (1932); Anderson Trading Co. v. Brimberg, 119 
Misc. 784 (1922); Marchant v. Mead-Morrison Mfg. Co., 
252 N.Y. 284, 169 N.E. 386 (1929). 

The application of the New York act, which could be the 
same as under the Ohio act is discussed by Osmond K. Fraenkel 
in 32 Cor. L.R. 623. The whole field of arbitration is excel- 
lently reviewed in the Univ. or Pa. L. Rev. for December, 
1934, the entire issue being devoted to that subject. Other 
good discussions are contained in 34 YALE L. J. 480; 37 YALE 
L. J. 595; N. Y. L. Jour. for Jan. 14, 1925 and Dec. 17, 1925 
and 13 A. B. A. Jour. 667. An excellent book on the subject 
is COMMERCIAL ARBITRATION AND THE Law by H. Cohen. 














The Right of the State to Appellate 
Review in Criminal Cases 


RoceEr P. BRENNAN 


Courts frequently stand in ill repute today for their part 
in the failure of the administration of criminal justice. All too 
often a person generally conceded to be guilty is set free, aided 
and abetted, it seems to the layman, by the law itself. It is a 
standard criticism of courts that they have failed to adapt their 
rules to modern settings. In the field of criminal law this is 
particularly true. In the course of a criminal trial if error in- 
tervenes which is prejudicial to the defendant, he can have this 
corrected by a reviewing court. If similar error occurs, preju- 
dicial to the prosecution, and the defendant is acquitted because 
of it, no appeal can be had by the prosecution. Knowing this, 
the trial court will naturally incline his rulings in favor of the 
defendant, for no court wants to incur the danger of reversal. 
The prosecuting attorney must move with caution for fear of 
making a mistake which will cause a reversal in an appellate 
court. The defense attorney is impeded by no such fear. 

Considered as an original proposition, in a day when there 
seems to be more danger the guilty will escape than that the 
innocent will be punished, a rule, which permits a defendant 
to have an appellate review but denies it to the state, might 
not achieve the following in the courts that this one has. The 
rule has been attacked by judges and writers." The rule seems 
to be based on precedent and on reasons having little factual 
basis at the present time. Assuming that there is a need of re- 
examination of the rule, we shall consider the Ohio law on the 
point. 


I. MAY THE STATE PROSECUTE ERROR TO THE COURT OF 
APPEALS TO REVERSE THE JUDGMENT BELOW? 
The overwhelming numerical weight of authority in this 
country holds that a state has no right to a writ of error after 
135 Yale Law Journal, 674; 36 Yale Law Journal, 486. 
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a judgment in favor of the defendant in a criminal case, except 
in accordance with express statutes, whether that judgment was 
rendered upon verdict of acquittal, or upon determination 
by the court of a question of law.* From this view there is, 
however, a dissent holding that the state does have such right 
even in the absence of statute.’ Prior to 1912 the majority 
rule was followed in Ohio cases holding that the statutes pro- 
viding for appellate review in criminal cases did not apply to 
review sought by the state.* Before 1912 all appellate juris- 
diction was statutory, but since the adoption of constitutional 
amendments in that year, jurisdiction of the Court of Appeals 
and of the Supreme Court is provided by the constitution so 
that the legislature cannot add to, or detract from, it.” 

Article IV, Section 6 of the Ohio Constitution confers on 
the Court of Appeals jurisdiction “. . . to review, affirm, mod- 
ify or reverse the judgments of the Courts of Common Pleas.” 
It has been held that the Court of Appeals may, under the 
power conferred by this section, review a// judgments of the 
Court of Common Pleas,” but the case so holding was not a 
criminal one. 

There are two Supreme Court cases in Ohio holding by 
way of dicta that the state may prosecute error to the Court 
of appeals under proper circumstances. In State v. Cameron, 
where a demurrer to an indictment had been sustained by the 
trial court and the case was in the Supreme Court on a bill 
of exceptions by the prosecuting attorney, the court said at 
page 219: 

We are all agreed that the State might have prosecuted an appeal 
in this case for a reversal of the judgment below, there having been no 
jeopardy. 

In State v. Kassay,° a case involving similar facts, the court 
said at page 181: 

It was stated in the opinion in the Cameron case that, in all cases 
where the defendant has not been placed in jeopardy, error might be 


§ 126 Ohio St., 177 (1932). 

789 Ohio St., 214 (1914). 

717 C.J. 41; 8 R.C.L. 168. 

® State v. Buchanan, 9 Am. Dec., 630 (Md., 1822); Com. v. McKisson, 11 Am. 
Dec., 630 (Penna., 1822); Comm. v. Capp, 48 Penna., 53 (1864); State v. Robinson, 37 
La. Ann., 673 (1885); State v. Lee, 30 Atl., 1110 (Conn., 1894). 

* State v. Simmons, 49 Ohio St., 305 (1892); Mick v. State, 72 Ohio St., 388 
(1905). 

5 Cincinnati Polyclinic v. Balch, 92 Ohio St., (1915). 

® Ibid. 
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prosecuted to the Court of Appeals from a judgment. No error could 
have been prosecuted, of course, from a judgment entered after the 
defendant was placed in jeopardy . . . We agree that error might have 
been prosecuted in this case, since it appears that Kassay had not yet been 
placed in jeopardy. 

There is dictum in another Supreme Court case, State v. 
Whitmore,’ intimating that this could not be done. There the 
court, in considering the constitutionality of the statute pro- 
viding for bills of exceptions by the prosecuting attorney di- 
rectly to the Supreme Court from the trial court, said at 
page 383: 

Without the legal machinery provided for in this section (i.e., the 
section providing for bills of exception by the prosecuting attorney to 
the Supreme Court) the state was powerless to review questions of law 
where the accused was discharged from custody upon one of the inter- 
locutory pleas or in case of acquittal. The law announced by the trial 
court however erroneous and outrageous, in the absence of this statute, 
constituted the law of the case, for it was the last word of the court 
under such circumstances. 


The apparent conflict in these statements seems reconcilable 
if the remarks in the Whitmore case are confined to a situation 
in which under the prevailing notion of jeopardy, a person has 
been in jeopardy, andthe state wants some controverted point 
of law settled. In that case unless the statute under considera- 
tion in the Whitmore case were valid, the state would be left 
remediless for even under the dicta of the Cameron case and 
the Kassay case the state could not then file a petition in error 
in the Court of Appeals. 

This attempted reconcilation draws further strength from 
the fact that the judge who wrote the opinion in the Whitmore 
case had concurred in the Kassay case, the two being recorded 
in the same volume. Had he intended to overrule what was 
said in the Kassay case, surely he would have said so. Instead 
he said specifically he approved the Cameron case and the Kas- 
say case. 

There are three reported cases in the Court of Appeals on 
the question. In State v. Blair, it was held that the state did 
have a right to file a petition in error in the Court of Appeals 
seeking a reversal of the judgment when the defendant’s de- 
murrer to the indictment had been sustained. 


° 126 Ohio St. 381 (1933). 
2° 24 Ohio App. 413 (1927). 
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In State v. Kondak,” the court was considering a petition 
in error by the state in a case in which the trial court acting 
under authority conferred by statute, had, after the jury found 
the defendant guilty of first degree murder, modified the ver- 
dict by finding the defendant guilty of second degree murder. 
The court held that reading of Article IV, Section 6 of the 
Constitution alone would seem to confer jurisdiction on it to 
hear the petition in error, but that Article 1, Section 10, pro- 
viding that no person shall be twice placed in jeopardy for the 
same offense was a restriction on the first named section, and 
that, therefore, the petition in error could not be filed because 
a reversal would place the defendant in jeopardy a second time. 

In State v. McNary, the defendant had, in the trial court, 
demurred to the indictment, and the demurrer was overruled. 
The jury was impanelled, and five witnesses had testified for 
the state, when the court sustained the defendant’s demurrer 
to the indictment which had been repeatedly renewed. The 
prosecutor filed in the Court of Appeals a petition in error 
which the defendant moved to dismiss on the ground that the 
court had no jurisdiction. The court, holding that it had juris- 
diction, that the defendant had not been in jeopardy, and that 
the indictment was good, reversed the judgment of the Com- 
mon Pleas Court.” 

The case was certified to the Supreme Court as being in 
conflict with State v. Kondak, supra. The Supreme Court found 
that the indictment was not good, and affirmed the judg- 
ment of the Common Pleas Court, expressly leaving open the 
question of jurisdiction of the Court of Appeals to hear the 
case. *. Two judges dissented, one holding that the indictment 
was good and that the defendant would not be placed twice in 
jeopardy by being now tried.” 

It would seem from the above cases that the Court of Ap- 
peals has in some instances jurisdiction to hear a petition in 
error by the state, and that this is limited, under the prevailing 
concept of jeopardy, by the provision that no person shall be 


™ Ohio App., 422, (1933). 

1216 Abs., 215, (1934). 

18 McNary vs. State, 128 Ohio St., 497 (1934). 

1* It was intimated in State v. Kassay, supra, that the Supreme Court can have no 


jurisdiction to pass on the merits of a case arising in the common Pleas Court unless the 
case comes to it through the Court of Appeals, and that the Supreme Court has no juris- 
diction unless the Court of Appeals has it. If that is true, it is difficult to see how in the 


McNary case the Supreme Court could pass on the merits of the indictment without decid- 
ing whether the Court of Appeals had jurisdiction to pass on the indictment. 
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twice placed in jeopardy for the same offense. This leads to a 
consideration of jeopardy. 


II. WHEN DOES JEOPARDY ATTACH IN OHIO? 


Whatever its origin may have been, the doctrine that no 
person shall be twice placed in jeopardy for the same offense 
is now different from the doctrine of res adjudicata. The latter 
does not prevent the correction of errors prejudicial to either 
party by a reviewing court. The former does prevent such 
correction when the errors are prejudicial to the state. This 
double jeopardy doctrine developed from the harsh criminal 
law existing in England several centuries ago. Humane judges 
fostered many technicalities to mitigate the harshness of the 
law. We no longer have any such harsh criminal law. The 
reason for the doctrine has ceased, yet the doctrine is firmly 
embedded in our thinking about the criminal law. If we should 
re-examine the doctrine, we might find considerable merit in 
the arguments of Mr. Justice Holmes, expressed in his dis- 
senting opinion in Kepner v. U.S."° He says at page 134: 

. . - Logically and rationally a man cannot be said to be more than 
once in jeopardy in the same cause, however often he may be tried. The 
jeopardy is one continuing jeopardy from its beginning to the end of 
the cause. Everybody agrees that the principle in its origin was a rule 
forbidding a trial in a new and independent case where a man had been 
tried once. But there is no rule that a man may not be tried twice in 
the same case. It has been decided by this court that he may be tried a 
second time, even for his life, if the jury disagree . . . or, notwithstand- 
ing their agreement and verdict, if the verdict is set aside on prisoner’s 
exceptions for error in trial. 

If a statute should give the right to take exceptions to the gov- 
ernment, I believe it would be impossible to maintain that the prisoner 
would be protected by the constitution from being tried again. He no 
more would be put in jeopardy a second time when retried because of 
a mistake in law in his favor, than he would when retried for a mistake 
that did him harm. 


That line of thought would make the double jeopardy doc- 
trine approximate the doctrine of res adjudicata in non-criminal 
actions. Such a thing might effect a much needed reform in 
the criminal law, but the old notion of what constitutes double 
jeopardy is too deeply embedded in the legal thought of the 


*® 195 U.S., 100 (1904). 
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country to expect a very immediate change. If there is any 
change, it will probably be gradual. 

The general rule is that a person is in legal jeopardy when 
he is put on trial after proper arraignment and plea, before a 
court of competent jurisdiction on an indictment or information 
which is legally sufficient in form and substance to sustain a 
conviction, and a legally constituted jury has been charged with 
his deliverance. And he cannot thereafter be placed in jeop- 
ardy again.” There are many exceptions to this rule. Where 
the defendant has consented to the discharge of the jury; or 
has been guilty of such fraud in respect to the conduct of the 
trial that he was in no real peril; or where the illness of the 
judge or the prisoner, or the ending of the term before verdict, 
or the inability of the jury to agree requires the discharge of 
the jury, the defendant may be subjected to another trial."’ 

It is submitted that even under the present Ohio law as to 
jeopardy, the defendant was not in jeopardy in either the Mc- 
Nary case or the Kondak case. In the: McNary case the trial 
did not continue and the jury was discharged because the de- 
fendant had demurred to the indictment. He may reasonably 
be said to have consented to the discharge of the jury. In the 
Kondak case the defendant moved for a new trial after the 
jury had found him guilty of first degree murder. Instead of 
granting the new trial the court modified the verdict by finding 
him guilty of second degree murder. The defendant did not 
get all he asked for in the motion for new trial. Had he got 
all he asked, i.e., a new trial, he could not have pleaded double 
jeopardy as a bar to this trial. It does not seem that he should 
be in a better position to plead double jeopardy when he got 
less than he asked for. It seems reasonable that if the Court 
of Appeals had found the trial court in error in modifying the 
verdict, the verdict could be reinstated, and that this would not 
impose a double jeopardy on the defendant. 


Ill. MAY THE PROSECUTING ATTORNEY FILE A BILL OF 
EXCEPTIONS IN THE SUPREME COURT DIRECTLY 
FROM THE TRIAL COURT? 


A dicussion of Section 13446-4, General Code, fits log- 
ically into any consideration of the criminal review allowed in 


9s Ohio Jur., 196; 8 R.C.L., 138. 
17 State v. Mitchell, 42 Ohio St., 383 (1884). 
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Ohio at the instance of the state. The predecessor of this 
statute was passed in 1869. It provided that the prosecuting 
attorney or attorney general might except to a decision of the 
trial court, and, with the consent of the Supreme Court, might 
file in that court a bill of exceptions for the purpose of getting 
an authoritative decision on a questioned point of law. If the 
consent of the Supreme Court was obtained, counsel opposing 
the bill of exceptions would be appointed by, and would rep- 
resent, the trial court. The defendant would not be represented 
since a reversal would not affect his rights, the proceeding being 
merely to secure an authoritative declaration of the law. 

The validity of this statute was not questioned until after 
the adoption of the constitutional amendments of 1912. Ina 
case arising before 1912, but decided in 1913, the court found 
it necessary to call the power conferred by this statute an exer- 
cise of the appellate judicial power of the court.”* In the first 
case arising after 1912, the validity of the statute was attacked. 
It was contended that since the constitution now conferred 
jurisdiction on the Supreme Court, this statute attempting to 
do the same thing was invalid. The court held, however, that 
this was not repugnant to the constitution, but rather in accord 
with it, that it did not confer appellate jurisdiction, but rather 
provided for appellate procedure.” 

In 1929 the statute was repealed and reenacted under an- 
other section number, providing in addition that the decision 
of the court would affect the judgment below when a demurrer, 
motion to quash, a plea in abatement, or a motion in arrest 
of judgment was passed on.*” This amended statute has been 
considered in State v. Kassay,” State v. Whitmore,” and State 
v. Ponticos.* In the Kassay case it was held that the amended 
part of the statute was invalid as conferring jurisdiction on the 
court. But two judges thought that part was separable from 
the old re-enacted part, which they held to be valid, and, under 
the provision of Article IV, Section 2 of the Ohio Constitution, 
requiring the concurrence of all but one of the judges to declare 
a law constitutional, the statute was held constitutional. It was 
said in the majority opinion that a non-judicial duty was con- 


18 State v. Cox, 87 Ohio St., 313 (1913). 
1° State v. Cameron, supra, note 7. 

2° 113 Ohio Laws, 193. 

*1 See note 8. 

** See note 9. 

*8 126 Ohio St., 431 (1933). 
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ferred on the court similar to the duty to determine election 
contests and to advise the attorney general in the enforcement 
of charitable trusts, which duties had been conferred by the 
legislature and accepted by the court without question. In the 
Whitmore case, two judges alone upheld the validity of the 
statute, the remaining five thinking it invalid. In the Ponticos 
case it was said that a majority of the court thought the statute 
invalid, but not the necessary six. Whether the members of 
the court who thought the statute invalid thought the new part 
alone was invalid, but that it could not be separated from the 
valid part, or whether they thought the whole of the law was 
invalid, is not reported. It seems, however, that the fact that 
the re-enacted part was the law for over half a century is con- 
vincing evidence that the legislature would have passed the 
valid part without the invalid. If these members think the 
whole of the law is unconstitutional as conferring appellate 
jurisdiction on the court, it would seem that the answer given 
in the Kassay case is adequate. The court performs other non- 
judicial functions. Let this be one of them.” 

The validity of the statute still remains in question due to 
changes in the personnel of the court. Of the present court 
only one judge is on record as thinking the statute valid, 
whereas three are on record as thinking it invalid. 

That there is nothing to be done after the decision is ren- 
dered should not be important. The federal courts have in 
cases of great public importance rendered decisions in cases after 
the controversy between the parties was stopped. The validity 
of the Sherman Anti-Trust Act was determined after the par- 
ticular combination involved in the suit had dissolved.” The 
validity of a public utility rate ordinance was determined after 
the effective period of the ordinance had passed.*° Many states 
have declaratory judgment statutes the validity of which has 
been sustained.” 


*41f this statute is held invalid because it deprives the Court of Appeals of juris- 
diction, it would be possible under the constitution for the courts to hold that the Court 
of Appeals has jurisdiction to review all criminal judgments and that the inhibitions of 
the provision against double jeopardy, whatever they may be, apply only to a retrial, and 
not to a review of the law involved in the case. Hence a declaration of the law could 
ultimately be obtained from the Supreme Court via the Court of Appeals, though the 
defendant might not be retried. 

°° U.S. v. Trans-Missouri Freight Assn., 166 U.S., 290 (1397). 

*° Boise City Irrigation and Land Co. v. Clark, 131 Fed. Rep., 415 (1904). 

*7 Borchard, Constitutionality of Declaratory Judgments, 31 Columbia Law Re- 
view, 561. 
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The statute furnishes a quick and convenient method of 
getting an authoritative determination of the criminal law of 
the state which might otherwise remain in question for years 
with the result that the administration of justice might be con- 
siderably hampered. It is not unduly burdensome on the court, 
because the court is authorized to retain and pass upon the bill 
in its discretion. 

If the notion of what constituted jeopardy contended for 
by Mr. Justice Holmes, supra, were adopted there would be 
little necessity for such a statute, but since we cannot reasonably 
expect that view to prevail for some time, this statute can still 
be of some assistance to the state in the administration of crim- 
inal law, if its validity is upheld. 








Supreme Court--Organized Labor 
vs. Capital 


Wiuuiam K. THomas 


David Lawrence, daily Washington politico-critic, wrote a 
special newspaper syndicate article analyzing the Gold Clause 
cases. At one point in it he drew emphatic attention to the 
previous political connections of the Justices writing the opin- 
ions. Here was Chief Justice Hughes, he said, a former Re- 
publican candidate for President, writing the forceful opinion 
which largely upheld the action of A Democratic Congress and 
a Democratic administration. On the other hand here was 
Justice McReynolds, a former Democratic Attorney-General, 
writing the vigorous dissent which thoroughly condemned and 
invalidated their action. This arrangement, he thought, would 
certainly silence those who often charged that previous political 
connections influenced the decisions of Supreme Court justices. 

Such may all be so. No doubt judges do not allow their 
former partisanship to play a part in their judgments. But hav- 
ing dismissed the factor of actual party membership what about 
other factors to which Mr. Lawrence makes no reference in his 
article? What, for example, as to fundamental divergences in 
economic philosophy? It would seem that this factor was and 
is of great importance in many constitutional judgments. For 
in the Gold cases as in the recent Minnesota Moratorium and 
New York Milk Control Act decisions, all must agree that 
deeply imbedded classical economic views intertwining through 
the dissenting justices’ interpretation of the Constitution carried 
the minority to their result. Likewise all must agree that it 
was the majority’s understanding of modern economic thought 
and surrounding economic conditions which guided the affirm- 
ing five to uphold these laws. 

This introduces the premise which this research will under- 
take to affirm or deny. Such a conclusion as to the effect of the 
justices’? economic philosophy on the results of these three 
famous contemporary decisions suggests a generalization. It 
seems to expand into the contention that in these fields of the 
law involving large scale human relationships and the clash of 
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property interests the course of decisions is determined not so 
much by precedent and principle as by implicit social prejudices, 
economic sets of mind, and environmental impressions which 
are woven into the mental fabric of our judges. 

With this premise set up as the basis for study a particular 
line of cases has been selected to test out its validity. That line 
of decisions will be the entire group of Federal Supreme Court 
cases involving the issue of Organized Labor versus Capital. 
The Supreme Court was decided upon as the appropriate forum 
because of the relatively few, yet tremendously important char- 
acter of the labor cases decided before it; and because the mem- 
bers of this court of all courts should be most free from any 
outside factors and influences. As to why this particular line 
of cases, a longer explanation is necessary. The choice is bound 
up with a second premise: that Capital and Labor have an 
irreconciable conflict of economic interest. No collection of facts 
will be adduced to support this second premise. For final judg- 
ment as to its truth or falsity is not the subject of this research. 
But since the traditional view denies the existence of any conflict 
a brief statement of the steps taken in-arriving at this premise 
should be pointed out. 

There are two fundamental drives which motivate our 
present American economy. Capital is driving for larger profits, 
higher salaries and bonuses. And Labor is driving for higher 
wages, more security against unemployment, old age, sickness, 
and an all-around better standard of living. The money to 
satisfy both must come from the same common fund. Who 
obtains the larger per capita share of this fund? Capital does. 
Why? Because Capital by owning and controlling the means 
of production dictates on what terms it will buy the labor of 
the workingman. He either works for Capital or he starves. 
This is but another way of saying that Capital will determine 
what part of the common fund it will give labor. Thus the 
existence of the conflict becomes apparent. However, unless 
there is a scarcity in the labor market, the individual laboring 
man has no lever to use in his efforts to obtain the higher wages 
he constantly wants. And so we see that wherever employes 
have not organized into bona fide labor organizations relations 
between employers and employes remain exactly as Capital 
dictates. And there thus appears to be no conflict. But where 
Labor has formed actual collective organization it has imple- 
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mented itself with economic pressure and thus gained a real 
force to aid in its drive for a larger distribution of the common 
fund. Here then we find constant evidences of the conflict. 

Once one recognizes this basic divergence he is not confused 
by generous signs (recreation fields, Christmas bonuses, em- 
ploye club rooms, annual picnics) which appear to give the lie 
to the actuality of the conflict. For he sees them as intelligent 
benevolences whose chief purpose is to keep employees con- 
tented and satisfied. Nor does he accept the view that the 
wide-spread ownership of stock, savings bank deposits and 
Building and Loan certificates proves clearly that there are no 
class lines. For he realizes that this diversification of the partial 
ownership of capital effectively screens the conflict but does 
not eliminate it. It is true that the small contributions of thou- 
sands upon thousands through the purchase of stock, insurance, 
and certificates have aided considerably in furnishing capital to 
develop our industries. But in a practical sense he knows these 
small holders are not the owners of industry. Berle and Means 
in their recent book, “The Modern Corporation,” have defi- 
nitely exploded this long-believed theory of the supposed wide 
diversification of our industrial ownership. One who under- 
stands this, cuts through this screen and sees that in spite of it 
there are still two classes in America. On one side are those 
whose chief means of income is derived from their ownership 
of stocks, bonds, their receipt of rents, unearned increment, 
bonuses, and excessive salaries as managers and high executives 
of industry. On the other side are those whose chief income 
comes from their small salaries and wages as employes. 

Convinced that this conflict exists and realizing that it goes 
right to the heart of our whole national economy I felt that this 
would offer an excellent field to measure the extent to which 
judges are influenced by factors outside the law books. For thg 
question actually posed for decision was simple and direct. 
Who should be favored—the owning class or the working class 
—Capital or Labor? Biographical research told me little as 
to the specific forces that had produced these men who were 
to answer that question. But it did tell me that with but one 
or two exceptions they all came from the upper strata of Ameri- 
can life. Family, position of wealth, degree of education, other 
background, all indicated they were to be identified with the 
owning class. 
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Then I turned to the cases. After I had analyzed each of 
them I found that four must be ruled from my tabulation in 
order to keep my results accurate. For these four so decidedly 
involved some different principle of constitutional law that 
they could not be employed in my study. Thus I excluded 
from my summaries the first Coronado Coal Co. case (11), 
National Association of Window Glass Manufacturers case 
(13), and the Industrial Association case (15) which were held 
by united courts to concern questions entirely apart from inter- 
state commerce. I also excluded the Pennsylvania R. R. cases 
(12) which concerned statutory construction alone. Only one 
interpretation was possible. The Railroad Labor Board had no 
power to enforce its decision. But since the judicial votes on 
these cases were 18 for Capital and 18 for Labor, inclusion 
would not have varied the ultimate conclusion to be drawn 
from the figures. 

The material has been arranged in three divisions. First 
will come a comprehensive chart with complete tabulation of 
the judges and their votes on each case. Next a few pages of 
observations and finally an Appendix—Digest of the Cases. 

Twenty-two justices considered twenty cases. Sixteen cases 
squarely raised the issue. Should Capital or Labor be favored? 
Ninety-one judicial votes were cast for the former as against 
37 for the latter. And this wide disparity becomes even more 
emphatic with the analysis of the labor tallies. Holmes con- 
tributed 9, Brandeis 7, and Clarke 5, for a total of 21 out of 
the 37. Three justices out of twenty-two supply about three- 
fifths of the labor vote. Further a case by case comparison of 
the records of Holmes, Brandeis and Clarke with McKenna, 
Vandevanter, and McReynolds bring out most clearly the 
great divergence of approach and opinion. Such divergence 
seemingly is not the result of accident or chance. It can only 
be explained in terms of differing social and economic outlook. 

I previously noted the background of these justices to be 
that of the owning classes. The results would strongly suggest 
that the set of mind which normally could be expected to be 
the product of such background was caried over into their deci- 
sions. Typical analyses of the position taken by those justices 
favoring Capital offer good ground for such a conclusion. One 
approach goes like this. Has the business of the plaintiffs been 
damaged by the activities of the defendants? Yes it has. Is the 
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business in any possible way tied up with interstate commerce? 
It is. Ergo, the defendants are maliciously conspiring in re- 
straint of trade and subject to the Sherman Anti-trust Law for 
such conspiracy. Hardly a word ever appears as to the objec- 
tives of the defendants’ action and a suggested justification for 
their acts. The other approach goes like this: The right of a 
man to carry on his business is a property right. Part of this 
property includes the right to hire and fire without interference. 
For his right of freedom of contract must be held inviolate. 
Therefore any legislation which attempts to make it criminal 
to fire a man for union activity or to restrict an employer in his 
use of the Injunction to protect his business is unconstitutional 
as violating either the 5th or the 14th Amendment. Remem- 
bering the background of the judges the overwhelming major- 
ity in support of Capital is not in the least odd. The strange 
thing is that a few of these twenty-two had sufficient open 
mindedness and understanding of Labor’s viewpoint to run 
upstream against the general flow of pro-Capital sentiment. 

So far this summary has dealt only with two categories. 
Pro-capital or Pro-labor. But as in all other categorical at- 
tempts there is always a twilight zone between the different 
classifications. Here this is evidenced by the united court of 
1929 upholding the Railway Clerks injunction against the in- 
terference of the Texas and N. O. R. Co. with their collective 
bargaining organization. This case sustained Labor on a point 
comparable to that in the Adair case. This change in sentiment 
after the passage of twenty years resulted from approaching 
the problem not from the employer’s standpoint—freedom of 
contract and the unfettered right to lay down conditions of 
employment, but from the recognized right of employes to 
organize, folldwed by its corollary that such right must be pro- 
tected by imposing the correlative duty of non-interference and 
non-coercion on the employer. 

The impossibility of watertightness is also seen in the Labor 
records of Justices McKenna, Day, Pitney, Holmes, Brandeis 
and Hughes. 

Justice McKenna handed down a very liberal dissent in the 
Adair case bringing out quite forceably that the statute there 
involved was to avoid the recurrence of the general railroad 
strike of 1894—and therefore should be upheld. But after 
that case he became an uncompromising supporter of Capital 
right straight through to his retirement. 





APRIL, 1935 109 


Justice Day jumped out of his usual pro-Capital approach 
to support Labor in his Coppage dissent and the Paine majority. 
The Coppage dissent was the result of a conflicting loyalty that 
states should be allowed to reasonably exercise their police 
power without the fourteenth amendment being allowed to 
strike such legislation down. The Paine case is not definitely 
explainable. 

Justice Pitney broke from an intensely partisan line of opin- 
ions in favor of Capital to dissent in the Truax case. But he 
does it on the same ground as Day in the Coppage case. 

Justice Holmes’ Supreme Court opinions have always 
upheld collective bargaining. They have also affirmed the right 
of Congress and state legislatures to make collective bargaining 
more than an empty phrase—to protect it from annihilating 
interference by Capital. 

Apart from the right of collective bargaining there is a 
conflict in his views. There is a noticeable change in his view- 
point as to the legality of boycott and sympathetic strikes. In 
1914 he wrote the Court’s opinion in the second Danbury Hat- 
ters case upholding the awarding of treble damages against the 
Union for illegal conspiracy in restraint of interstate trade. 
But with the coming of the Clayton Act we see him lining up 
with Brandeis and Clarke in exempting Labor from the dev- 
astating curtailment of action brought about by a continued 
application of the Anti-trust act. If Congress gave bread he 
refused to turn it to stone. 

But beyond this Holmes is unwilling to go. Affirmation of 
the hard ugly realities of Labor tactics was not part of his credo. 
We see this aversion to mass picketing, violent language and 
threats, in his participation in the majority of the Tri-City 
Trades case and Coronado second. 

Justice Brandeis has brought to the Court a most sympa- 
thetic understanding and appreciation of Labor’s struggle. His 
dissents in the Hitchman, Duplex, Truax, and Stonecutters 
cases show judicial forthrightness and judicial realism at its 
best. One could limit his Labor readings to these four opinions 
and be still well posted on the true Labor viewpoint. But even 
Justice Brandeis shrinks from the brutality that has been an 
unfortunate part of mass economic pressure as witness his con- 
currence in the Tri-City Trades case. 

Chief Justice Hughes has participated in three Labor deci- 
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sions. He dissented from the Coppage majority but the same 
year supported the treble damages award in Danbury Hatters 
second. His only pronouncement since his return to the Court 
was his excellent realistic united Court opinion in the Railway 
Clerks case. 

We have called these exceptions the twilight zone. The 
admission that such an area exists and the enumeration of the 
justices belonging in it do not detract from the implications of 
the totals mentioned earlier. Rather they merely add realism 
to a picture that might otherwise seem to precise and classified: 
It softens the attempt to absolutely straight jacket each of 
these justices into one view or the other. But it does not divert 
the incontrovertible trend of these cases. 

The purpose of this study is to test a premise through the 
consideration of one particular line of cases—Organized Labor 
vs. Capital. The ratio of over 2 to 1 in favor of Capital and the 
significance of about three-fifths of the Labor vote coming from 
three judges noted for their fairness and impartiality slants 
directly towards the validity of that premise as here tested. 
And so until more facts are brought to light or a different 
analysis of these cases from that made here is produced, it can 
be assumed that in these fields of the law involving large scale 
human relationships and the clash of property interest, the 
course of decisions is determined not so much by precedent and 
principle as by implicit social prejudices, economic sets of mind, 
and environmental impressions which are woven into the men- 
tal fabric of our judges. 


(1) In re Debs (1894). Government had obtained an injunction against the 
American Railwaymen’s Union to prevent obstruction of interstate commerce 
and interference with the passage of the mails. Debs violated this and was 
jailed for contempt. 


Court’s Opinion by Brewer. The Court denied appeal from the refusal 
of court below to grant habeas corpus. The petitioners counsel had drawn the 
Court’s attention to the heroic spirit of self sacrifice of these men who gave 
up their jobs not in defense of their own rights but in sympathy for those 
whom they though had been wronged. The Court turned this aside with the 
reminder that the means of redress of all wrongs is through the court and at 
the ballot box and that no wrong, real or fancied carries with it legal warrant 
to invite as means of redress the cooperation of a mob with its accompanying 
acts of violence. 


(2) Adair vs. United States (1907). Congress passed an act making it crim- 
inal for a carrier engaged in interstate commerce or agent thereof to discharge 
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an employee simply because of his membership in a labor organization. Party 
indicted and convicted raises question of constitutionality. 

Court’s Opinion by Harlan, The Court without considering the reasons 
behind the act determined that it was a clear invasion of the liberty of contract 
guaranteed by the Fifth Amendment and that there was no relation between 
the act and the power of Congress over interstate commerce. The Court said 
that the right of the employee to sell labor upon such terms as he deems proper 
is in its essence the same right as the right of purchaser of labor to prescribe 
conditions upon which he will accept such labor from person offering to sell it. 

McKenna (dissent). McKenna felt that the liberty of contract was not 
absolute and was properly qualified here by Congress in its effort to prevent 
any future obstructions to interstate commerce such as the Pullman Car Strike 
produced. To prevent discharge for union affiliation seemed a reasonable 
means to prevent such future interference. 

Holmes (dissent). Holmes believed that the Fifth Amendment had 
aiready been stretched too far in its protection of the freedom of contract. It 
could and should be here qualified. 


(3) Danbury Hatters Cases. Loewe v. Lawlor (1907) and Lawlor v. Loewe 
(1914). 

The first case arose on demurrer to action for treble damages under Sher- 
amn Anti-trust act. It was claimed that the nationwide boycott of the goods 
of plaintiff by defendants and the publication of plaintiff’s name on various 
unfair lists resulting in reduced purchases of plaintiff’s product was conspiracy 
in restraint of interstate trade. 

The second case was error from judgment of treble damages in the Fed- 
eral court below. 

Court’s Opinions by Fuller and Holmes. This was an unlawful com- 
-ination which was aimed at and produced burden on the plaintiff’s interstate 
I:berty to trade and the free flow of commerce. 


(4) Buck Stove and Range Co. vs. Gompers (1910). The defendants were 
jailed for contempt in violation of injunction against further publication of 
the plaintiff’s name as unfair to organized labor. Was this jailing proper? 


Court’s Opinion by Lamar. Criminal contempt requires separate action 
of criminal nature and therefore such jailing was improper. Before arriving 
at this procedural result the Court found occasion to say that it was the duty 
of equity to protect the one who was made helpless in face of the vast accu- 
mulated power of labor bodies arising from the multitudes of members therein. 
Lawful to form organizations but not lawful to boycott and force into submis- 
sion anyone who will not accept labor’s terms. 


(5) Coppage v. Kansas (1914). Kansas had passed an act identical with the 
congressional act in the Adair case. Here however there was a different phase 
contested. Namely that it was unlawful to coerce, demand, or compel any 
persons to accept as a condition of employment that they would refrain from 
joining any labor organization. Coppage was indicted thereunder. 

Court’s Opinion by Pitney. Court decided Adair case controlled and 
therefore act unconstitutional. In answer to the argument that such act would 
place the parties to the employment contract on a more equal basis and thus 
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better the employes financially the court stated.—‘And since it is self-evident 
that unless all things are held in common some persons must have more prop- 
erty than others it is from the nature of things impossible to uphold freedom 
of contract and the right of private property without at the same time recog- 
nizing as legitimate those inequalities of fortune that are the necessary result of 
the exercise of those rights.” 

Holmes (dissent). Workingmen not unnaturally may believe that only 
by belonging to unions can they secure a contract fair to them. Being reason- 
zble belief the right to belong may be enforced by law in order to establish 
the equality of position in which liberty of contract begins. 

Day and Hughes (dissent). It is clearly established by this Court that 
liberty of contract may be circumscribed in the interest of the state and the 
welfare of its people. This act was intended to promote the same liberty of 
action for the employe as the employer confessedly enjoys. They distinguished 
the Adair case because that was in regard to the employer’s right to discharge 
at will. 


(6) Paine Lumber Co. v. Neal (1915). Certain carpenter unions had agree- 
ments with master carpenters and builders to hire only union members and 
use only union made goods, The plaintiffs running non-union shop lost 
many sales of their products and sought injunction. 

Court’s Opinion by Holmes. Private persons cannot gain injunction 
under the 1890 Anti-trust Act. 

Pitney, Van Devanter, McKenna, and McReynolds (dissent). The de- 
fendants are engaged in a boycotting combination in restraint of interstate 
trade. Proof being clear that the conspiracy was aimed at property rights of 
plaintiffs and driving non-union shops out of business therefore there is power 
in equity to enjoin such combination apart from any absence of reference in 
the Sherman act. 


(7) Hitchman Coal and Coke Co. v. Mitchell (1917). The Coal Co. had 
formed contracts with men which required them to refrain from joining union 
as condition of employment and to cease employment if at any time they 
joined union. The defendants sought to organize the men regardless of their 
contracts and hired an agent to carry on such program. The plaintiffs seek 
injunction against such activity. 

Court’s Opinion by Pitney. The court upheld the granting of such in- 
junction. Court said that whatever may be advantages of collective bargain- 
ing it is not bargaining at all in any sense unless it is voluntary on both sides. 
The same liberty which enables men to form union and through the union 
to enter into agreements with employes willing to agree entitles other men 
to remain independent of the union and other employers to agree with them 
to employ no man who owes any alligiance or obligation to the union. 


Brandies, Holmes, and Clarke 1dissent). The end being lawful (unioni- 
zation—inserted by writer) defendants’ efforts to unionize the mine can be 
illegal only if methods or means pursued were unlawful. The dissent through 
additional facts and by a different slant on the facts brought out by the ma- 
jority showed that the employes had not actually joined the union and until 
they did there was no third party contractual interference which might be 
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construed as actionable. Further Brandies deflated the words characteris- 
tically used in these injunctions against labor unions—coerce, intimidate, 
maliciously threaten. “The employer may sign the union agreement for fear 
that labor may not be otherwise obtainable; the workingman may sign the 
individual agreement for fear that employment may not be otherwise obtain- 
able. But such fear does not imply coercion in the legal sense.” 


(8) Duplex Co. v. Deering (1920). The plaintiff manufactured printing 
presses and was located in Michigan. It refused to permit unionization of 
its men by the Machinists International. The union attempted to enforce the 
same by boycott and sympathetic strike of affiliated locals working for custo- 
mers of the plaintiff or doing business with plaintiff in other ways. Injunc- 
tion asked for claiming conspiracy in restraint of interstate trade. 


Court’s Opinion by Pitney. The court grants injunction. In process of 
showing clear conspiracy it restricted the words of the new Clayton act which 
by Section 20 attempted to greatly curtail the use of injunctions. It points 
out that such section imposed an exceptional and extraordinary restriction 
vpon equity courts and therefore should be given a very strict construction. 
As a result sympathetic strikes and secondary boycotts were declared to remain 
illegal conspiracies. In referring to the section exempting peaceful persuasion 
from injunctions it stated that the instigation of a sympathetic strike in aid of 
a secondary boycott cannot be deemed peaceful persuasion. 


Brandies, Holmes, and Clarke (dissent). The Clayton act must be re- 
membered to be the result of twenty years effort to remove the normal eco- 
nomic pressure activities of unions from the deathly blight of common law 
conspiracy. Judges for years had set up themselves in their chancellor robes 
as the supreme arbiters of trade union conduct—judges whose social and eco- 
nomic views constantly aided the employers in their fight against unions. 
Congress finally felt that it should substitute its views as to rules of conduct 
of the conflict for those of the federal courtts. Therefore the words of this 
section should be construed as to exempt the present boycott from injunctions 
as long as such were carried on legally. 

The dissent added very important facts which showed that the Duplex 
Co. was the only one of the four companies making printing presses which 
was not unionized and that these other companies had served notice that unless 
the Duplex Co. accepted union terms they must break their agreements. 


(9) American Steel Foundries 0. Tri City Trades Council (1921). This 
case raised another phase of Section 20 o fthe Clayton act. To what extent 
can the injunction still be used to enjoin picketing in light of words immuniz- 
ing peaceful persuasion? 


Court’s Opinion by Taft. The court states that evidence showed such 
violence was employed as to characterize the attitude of pickets as continu- 
ously threatening. It is idle to talk of peaceful communication under such 
conditions. Numbers constituted intimidation. Employes had to run the 
gauntlet. Such picketing was unlawful. It was decided therefore to limit the 
strikers and their sympathizers engaged in the economic struggle to one repre- 
sentative for each point of ingress and egress. Clayton act was said to have 
no bearing because it merely declared what was previous good equity procedure. 


Brandies (concurs) and Clarke (dissents). 
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(10) Truax v. Corrigan (1921.) Law identical with Clayton act passed by 
Arizona. Plaintiff restaurant owner suffered great loss of business from peace- 
ful boycott and strike. Attempts to obtain injunction. State courts refused. 
Appeal on ground of the Fourteenth Amendment. 

Court’s Opinion by Taft. The means of defendants were unlawful. 
Palpable wrongs, libellous attacks, abusive epithets, loud appeals were a nuis- 
ance to free access to plaintiff’s business. Would be customers were compelled 
to run the gauntlet of most uncomfortable publicity and possible injurious con- 
sequences. Any state law that allows such acts is against the Fourteenth 
Amendment. 

Further such law denies equal protection of laws. Such a classification 
excluding the injunction as means of defending property is said to be a worth- 
while experiment. But when fundamental rights are thus attempted to be 
taken away we may well subject such experiment to attentive judgments. The 
constitution was intended, its very purpose was to prevent experimentation 
with the fundamental rights of the individual. 

Holmes (dissent). Business may have pecuniary value and commonly is 
protected by law against various unjustified injuries. But you cannot give it 
definiteness of contour by calling it a thing. It is a course of conduct and like 
cther conduct is subject to substantial modification. 

Pitney and Clarke (dissent). The establishment or disestablishment of 
injunctive protection against picketing can be handled by a state without 
invading property. Ordinary legal remedies remain and I cannot believe that 
use of injunction in such cases however important, is so essential to right of 
acquiring, possessing, and enjoying property that its restriction or elimination 
zmounts to a deprivation of liberty or property. Upon the facts it hardly 
could be said that defendants kept within bounds of peaceful picketing or 
boycott. But we must follow state court’s pronouncement that statute pre- 
scribed new rule of evidence for determining whether picketing was lawful 
and under that rule the defendants actions are alright. 

Brandies (dissent). ‘Practically every change in law governing relation 
of employer and employe must abridge in some respect the liberty or property 
of one of the parties if liberty and property be measured by the standard here- 
tofore prevailing.” Further there is equal protection of laws for few laws 
are of universal application. “Peculiar relationship of individuals such as 
the present one furnishes legal basis for classification satisfying the fourteenth.” 


(11) Coronado Coal Co. Cases (1922) and (1924). Mine attempted to run 
non-union in union area. Strike, shutdown, intention to open non-union. 
Fire and wholesale loss of property resulted from an attack alleged to be led by 
District 21 of the United Mine Workers. Lower courts in first case found 
conspiracy to interfere with interstate trade and gave treble damages under 
the Sherman actt. In second case additional facts offered to make out the 
interference alleged. 

Court Opinion by Taft. The Court was unable to find interference in 
the first case sufficient to warrant invoking the Anti-trust act. But it clearly 
wanted to. For it speaks of palpable damage and felonious, lawless, murder- 
cus conduct. Said that “circumstances were such as to awaken regret that in 
their view of the federal jurisdiction they could not affirm the Judgment. 
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But it is of far higher importance that the fundamental limitations in respect 
to federal jurisdiction be preserved inviolate.” 

With the added facts disclosed in the second case so as to show conspir- 
acy to interfere with interstate commerce the court reversed the lower court’s 
direction of verdict against District 21. 


(12) Pennsylvania R. R. v. U.S. Railroad Labor Board (1922) and (1924). 
In the 1922 case the decision of Board held to be dependent for enforcement 
en mere moral suasion. The 1924 decision was same in result. The cases 
are considered as one for tabulation. 

Court Opinion by Taft. Seeking to control employes by agreements to 
maintain freedom from influence of independent unions, refusal to comply 
with Labor Board’s ruling, threatening discharge to force agreement as to 
wages which its own picked representation had agreed to, all these things 
might be done and the Railroad remain within its strict legal rights. 


(13) National Association of Window Glass Manufacturers v, United States 
(1923). With Holmes writing the opinion the united court determined that 
an agreement between the glass workers union and the association to spread out 
work and guarantee labor was not contra to Anti-trust act. For it in no way 
affected interstate commerce. 


(14) United Leather Workers v. Herkert (1923). The court with Taft 
writing opinion refused to find that the picketing and striking as well as 
alleged boycott were a conspiracy which interfered with interstate commerce. 


McKenna, Van Devanter and Butlet (dissent) 


(15) Industrial Association v. United States (1924). Unanimous court 
speaking through Sutherland held that there was no conspiracy in restraint of 
interstate commerce where San Francisco Building contractors formed Builders 
Exchange which would not dispense any building materials unless the builder 
would agree to operate non-union. 


(16) Bedford Stone Co. v. Journeymen Stone Cutters (1926). Plaintiff 
sought to enjoin national order of General Union to refrain from working on 
any stone produced by plaintiff. Actually the General Union in effort to 
reunionize the plaintiffs had ordered their members over the country to not 
work on any stone which had been worked on by men working in opposition 
to the general union. Such had caused substantial loss in plaintiff’s business. 

Court Opinion by Sutherland. The Court held that such was conspiracy 
in restraint of interstate trade and within the authority of the Duplex Co. 
case, 

Sanford (concurred). On authority of Duplex Co. case. 

Stone (concurred). We did so in thes words. “As an original proposi- 
tion I doubt whether Sherman act prohibited labor union from peaceably re- 
fusing to work on material produced by non-union labor even though inter- 
state commerce affected. But concurred on strength of Duplex Co. case. 

Brandeis and Holmes (dissent). ‘They considered the restraint not an 
unreasonable one but one arising in the struggle for existence where individual 
workingmen are cooperating for self protection. The Sherman act was held 
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in United States v. Steel Corporation to permit capitalists to combine in a 
single corporation 50% of steel industry of United States dominating the 
trade through its vast resources—. It would indeed be strange if Congress by 
the same act willed to deny to members of a small craft of workingmen the 
right to cooperate simply refraining to work when that course was the only 
means of self protection against a combination of militant and powerful em- 
ployers.” They cannot believe that Congress did so. 


(17) Texas and N. O. R. Co. 0. Railway Clerks (1929). The Railway Labor 
act of 1926 stated that representatives for the purposes of the act shall be 
designated by the respective parties—without interference, influence or coer- 
cion exercised by either party over the self organization or designation of 
representatives by the other. The Railroad had sponsored company union 
against which the plaintiffs attempted to obtain injunction. 

Court’s Opinion by Hughes. This upheld injunction. Congress could 
take steps to safeguard the employes collective action. Such would be mockery 
if representation was made futile by interferences with freedom of choice. 
Instead of this being an invasion of constitutional rights it was recognition of 
both. Petitioners invoke the Adair and Coppage cases. But the present act 
does not interfere with normal exercise of the right of carrier to select its 
employes or discharge them. The statute is not aimed at this right of the 
employers but at the interference with the right of employers to have repre- 
sentatives of their own choosing. 





STUDENT BAR ASSOCIATION 


OF 
THE OHIO STATE UNIVERSITY 
WituiaM K. Tuomas..... shite eeu ee ate ene President 
ee re aw 6 his gh nee 6 , .. .First Vice President 
Ropert GosLine.... Loc cceceesisese...-Second Vice President 
I es NN os cs abs wine's BARA CASAS RE ESA SEO N Secretary 
Harry ANGEL . ee ee I OE Oe Treasurer 


SECTION CHAIRMEN 


RT sos isin sade Bench and Bar Joseph Friedman ............ Legislation 

Chaviee Bow. ........ Law School Affairs Robert Leach .............. Publications 

Julius Schlezinger............. Legal Aid Faber F. Tway......... University Affairs 
CRO 


BAR ASSOCIATION 


The Student Bar Association made its first public appearance at a smoker 
held in Pomerene Hall Refectory, Thursday evening, January 10. The as- 
sociation, still in its first year, entertained Judges of the Supreme Court and 
Common Pleas Court of Franklin County, prominent Columbus attorneys, 
officers of the state and county governments, and members of the law college 
faculty. The purpose of the affair was to promote informal contacts between 
our students and these outstanding representatives of the bench and bar and 
at the same time to build closer relationships in the student body. Informal 
talks were given by Chief Justice Carl V. Weygandt of the Supreme Court, 
Dean H. W. Arant of the law college, and Charles E. Blanchard, president of 
the Franklin County Bar Association, commending the student group on its 
activity and assuring their full cooperation. Later the first issue of the newly 
established Law Journal was distributed. The smoker was arranged under the 
program of the Bench and Bar Section of the Bar Association. 

At the regular meeting of the Student Bar Association in the winter 
quarter, several amendments to the constitution were passed: to move up the 
time for annual elections to the end of the winter quarter, to reduce the 
number of “sections” to four, and to include the section chairmen on the 
nominating committee. The students also voted to place the $1 assessment cn 
the spring fee card. The meeting was held Thursday morning, February 14. 

The last meeting was held Thursday morning, February 28, and Darcld 
Greek, ’32, special counsel for the tax commission, sales tax division, was the 
guest speaker. He pointed out some of the legal problems arising under the 
administration of the new sales tax law in Ohio. The association voted to 
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amend the constitution to provide for the election of freshman class president 
two weeks before the end of the fall quarter. The annual election was held at 
the end of the meeting and the successful candidates were: 


President—Robert Gosline. 
Secretary—Warren Richmond. 
Treasurer—Edwin Mitchell. 


Friday, February 29, Judson Kistler was elected president of the junior 
class and Merle Brothers was elected to head the freshmen. These five stu- 
dents compose the new Executive Committee of the Student Bar Association. 


LEGAL AID 


The Student Bar Association, in starting its second year has just reason 
to be proud of its achievements in the field of legal aid. This section, off 
to an early start last year, has been constantly increasing its scope to handle 
the greatly mounting influx of clients and at the same time has been perfecting 
its organization until today the legal aid clinic is an efficient, smoothly running, 
and necessary agency in the city of Columbus. 

The aims of the Legal Aid section and the machinery by which these 
aims are carried into effect were discussed in the first issue of the Law 
Journal. In this issue, I had hoped to give the complete first annual report 
of the section. This report, however, is not yet ready, and in its place will 
be given a short unofficial resume of the five-month period from October 1, 
1934, to March 1, 1935. 

In the first five months of the school year 141 applications for free legal 
service were received at the clinic. Of this number 75 per cent involved 
some problem concerning domestic relations while the remainder dealt with 
almost every other phase of the law. The number of interviews was approxi- 
mately twice the number of applications and since 21 meetings of the clinic 
were held during this period, the average number of interviews per meeting 
was about 13. 

The number of clients to whom some legal assistance was given was of 
course much less than 141, but probably more than one-half of the applications 
were rejected, either by ourselves on legal or financial grounds or by the Fam- 
ily Bureau, after investigation, for social reasons. Of the applications accepted 
the majority required only the giving of advice or were settled out of court 
while the remainder required the assistance of a practicing attorney in obtain- 
ing legal action. 

Among the clients whose applications were rejected were a number who 
could pay small fees. Many of these requested our aid in securing attornies. 
In recent months, the number of clients referred by us to the legal and com- 
mittee of the Barrister’s Club was almost as large as the number of charity cases. 

To a large extent, the development of legal aid has been because of the 
great interest shown by the student body. Forty-one different students took 
part in legal aid work this year and of this number at least one-half assisted in 
the actual handling of a case in some manner. It seems clear that continued 
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siudent interest will be an important factor in the future history of legal aid 
in Columbus. 

When the complete report becomes available and its material is tabulated 
and studied it will be possible to place a true value upon the efforts of the 
section during the past year. But even from this brief resume, we can see that 
some important social and legal results have been achieved. To a good many 
Columbus families necessary legal help has been given while a large number of 
Ohio State law students have received not only a definite practical educational 
advantage but also have become acquainted with important social problems 
which otherwise they would not have experienced. 

It is now apparent that the legal aid clinic will become a permanent 
agency of the law school, and for their aid and cooperation in its creation and 
growth, the legal aid section wishes to thank the Family Bureau of Franklin 
County, The Columbus Barrister’s Club, Franklin County Bar Association, 
and the faculty of the Ohio State law college. 

Juius ScHLEZINGER 


UNIVERSITY AFFAIRS SECTION REPORT 


The University Affairs section of the Student Bar Association was effec- 
tively organized and ready to inaugurate its program the latter part of Janu- 
ary. Its primary object is to render a much needed service to the Law 
college by contacting all other groups and agencies on the campus in behalf 
of the Student Bar Association. With this in view a program was adopted 
which included the extension of legal aid facilities to university students, and 
a revision of the Student ‘Court. Legislation was initiated in the Student 
Senate of Ohio State University proposing a reorganization of the present 
Student Court by increasing its membership and dividing it into two sections, 
one of which would be entirely composed of law students acting in an appellate 
capacity. The section also made the necessary arrangements to authoritatively 
handle the arbitration of disputes between student tenants and their landlords 
Among other matters the section is sponsoring a campaign for better lighting 
and ventilating facilities in Page Hall. 

The section has made splendid progress and looks forward to continued 
success. One significant fact that should be mentioned is that the committee 
membership comprises one senior, one junior, and the remainder, freshmen. 
The last mentioned group has offered a splendid interest and deserves credit 
for their efforts. 

Faser F, Tway 
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MOOT COURT 


At the beginning of the Winter quarter there were twenty cases listed on 
the Moot Court docket. Of this number twelve have been carried to comple- 
tion. Of the cases dropped or continued seven were junior cases and one 
freshman case. In the argument of the twelve cases forty-eight students took 
part in the presentation, and thirty-six acted in the capacity of judges. The 
participants were divided into two groups, one headed by Harry Angel and 
the other by Edwin Teple. At the close of the quarter Angel’s team is lead- 
ing by the score of four hundred five to four hundred four. The competitive 
angle did not seem to play a very large part in the program, and it is doubtful 
if some of the students knew what side they were on. 

It would be interesting as well as helpful if it were possible to get the 
reaction of each person who took part in the Moot Court activity. It is only 
possible to give here a personal reaction to the work of the court. Considering 
that we were entering upon a new field of activity, the results were, on the 
whole, quite satisfactory. On the other hand a backward glance reveals weak- 
nesses which should be remedied by readjustment. The work of the court 
seems to provide a desirable and needed experience for the first-year student. 
The greater number of cases dropped by the junior class would seem to indi- 
cate either a lack of interest or lack of time. A more probable explanation 
might be that the junior class was taking part in other Bar Association work. 
This is as it should be. The work on the Legal Aid and Publications Com- 
mittees is necessarily somewhat limited to advanced students, but there is no 
reason why a student should not be able to argue regarding elementary prin- 
ciples of Tort or Contracts during the early part of his first quarter in law 
school. The work will induce the student to acclimate himself to an entirely 
new environment. 

We feel that there will be a continued need in the Law School for the 
experience which the Moot Court gives to those participating. The problem 
will continue to be to adjust the program of the work so as to fit into the 
program of the other committees as well as the regular class work of the school. 
It would seem that the information which would lead to this adjustment could 
best be obtained by contacting every student who took a part in Moot Court 
during this year and obtaining his suggestions as to how the court may be of 
most benefit to the student body. 


Cuares M. Ross 





Ohio Legislation 
THE UNICAMERAL LEGISLATURE 


The apparent inability of state legislatures to deal effectively with the 
numerous serious problems which have confronted them in the past several 
years has given rise to a growing belief that there is an organic defect in 
existing state legislative machinery. It must be conceded that the extreme 
difficulty of the problems faced has contributed to a large degree to the lack 
of success which has greeted the efforts of the legislative branch of state gov- 
ernment. There is, nevertheless, reason to believe that much of it has resulted 
from the peculiar structure of the state legislature. 

An increasingly large group of people has arrived at the conclusion that 
the indecisive and wavering policy exhibited by state legislatures in the face 
of emergency is to a considerable extent the result of defects inherent in the 
bicameral form of legislature which can be remedied by the adoption of the 
unicameral form. It is the purpose of this paper to consider whether the 
bicameral system im actual operation supports the claims made for it, and to 
compare the findings with what the unicameral system has to offer. 

The fundamental principle upon which the bicameral system is based is 
the doctrine of checks and balances. The second chamber had its origin in 
the necessity of giving the aristocracy a separate representation as a protection 
from the rule of the masses. Long after the reason for having a second 
chamber had ceased, it continued to flourish. Many of the American colonies 
copied the system from England. Advocates of the bicameral system justify 
the second chamber on theory that it gives representation to the conservative 
element and have likened it to a saucer into which the hot tea could be 
poured to cool. On the other hand, Benjamin Franklin, who was instrumental 
in making Pennsylvania’s first legislature a unicameral one, characterized a 
bicameral legislature as “a legislative body divided into two branches drawn 
by one horse in front and one behind pulling in opposite directions.” 

Does a bicameral legislature in actual operation operate as a check and 
balance? A study of the New York legislature in 1910 (Colvin, “The 
Bicameral System in the New York Legislature”) revealed that the lower 
house rejected only six per cent of the bills passed by the upper house and 
that the latter house rejected only fourteen per cent of the bills passed by 
the former. From this study the investigator concluded that it could scarcely 
be claimed that the bicameral system provides an effective check on hasty, 
ill-considered, and careless legislation. Similar conclusions were reached in a 
study of the Minnesota legislature in 1911 and of the California legislature 
in 1913. (See note p. 610 in Garner, “Political Science and Government’’). 
A joint committee of the Nebraska legislature in 1914 reporting in favor of 
a unicameral legislature said, “In practice it has been found that the so-called 
‘check’ between the tow houses results in deadlocks and the absence of real 
responsibility which should be felt by the representatives of the people. 
Nothing is more common than for one house to pass a bill and for the mem- 
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bers who voted for it to urge the other house to defeat it, and for a small 
group of members in one house to hold up legislation for the other house 
until they extort from it what they demand.” The unicameral system offers 
freedom from such undesirable practices. 

The contention is made that the bicameral system fosters deliberation. 
Because of the enormous increase in business and the huge size of the mem- 
bership of bicameral legislatures, the business as a matter of necessity is 
transacted by committees and what little deliberation can be found exists only 
in the committee rooms and in private conversation. As there is nothing more 
conducive to the enactment of good laws than deliberation, its absence is 
much to be regretted. It was stated by the Nebraska committee that “delibera- 
tion and reflection do not mark the work of a two-house legislature which 
passes most of its legislation in the last ten days of the session. A smaller body, 
with a more direct responsibility upon each member arising therefrom, will 
tend to a greater deliberation and reflection than the present system.” 

It is urged that a single chamber legislature will result in tyranny and 
despotism. There is very little danger, if any. As was pointed out by Mr. 
Barnett in his article on “The Bicameral System in State Legislatures” (Amer. 
Pol. Sci. Rev., vol. 9:453), the federal constitution, particularly the fourteenth 
amendment, and the state constitution have imposed numerous restrictions 
which have grown marvelously at the hands of the courts through liberal 
interpretations of the restrictions and otherwise. The present legislature is 
but a shadow of its former self. Then too, many states now have the refer- 
endum which is added protection. Certainly with all these fetters chained to 
the feet of the legislature there is very little likelihood that it will overstep 
its proper bounds. 

Many students of government advocate the unicameral plan. Dr. F. G. 
Goodnow, constitutional adviser to the president of China, recommended to 
the latter the establishment of a single chamber for the Chinese republic for 
the reason that having no aristocracy it needed no separate representation; 
hence, there was no real reason for two chambers. Professor Laski believes 
that a single chamber best answers the needs of a modern state. Mr. Lees- 
Smith also espouses the single chamber. 

The greatest obstacle to the adoption of a single chamber (which can be 
expected) is the indifference of the public and the natural inclination of 
human beings to resist a change. This is evidenced by current editorials which 
would lead us to believe that it is something new and untried and that to 
adopt it would be to embark upon uncharted seas. Several of our states began 
with unicameral legislatures. The provinces of Canada, whose government is 
not much unlike that of our own, all have single chambers with the exception 
of Quebec and Ontario. Practically all the newer governments of Europe 
created since the war have a unicameral system. Though England theoretically 
still has a bicameral legislature, for practical purposes it is unicameral, In 
1911 an act was passed virtually taking away the power of the House of 
Lords to defeat bills passed by the House of Commons. Unicameralism has 
passed beyond the stage of experimentation. In view of its successful operation 
elsewhere and its merits acclaimed by competent authority, Ohio need not 
hesitate in adopting a unicameral legislature. 


STEPHEN JOHNSON. 
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Case Comment 
THE RULE-MAKING POWER OF OHIO COURTS 


The doctrine that courts have inherent power to make rules has been 
given new vigor in Ohio by the recent case of State, ex rel. Shube, v. Beck, 
17 Ohio Law Abstract 529. (Decided May 14, 1934, in the Stark County 
Court of Appeals.) The court unanimously upheld the power of the Stark 
County Common Pleas Court to require ten dollars security for costs by rule 
of court, on the ground that a court has inherent power to make rules. The 
opinion is without citation of authority. 

Perhaps one of the reasons for this lack of authority is that Ohio has 
been one of the states which has given only lip service to the doctrine of the 
inherent rule-making power of courts. On the point in question the Supreme 
Court of Ohio had taken the opposite view less than a year before. In a one 
sentence opinion the supreme court, feeling itself bound by the case of Cleve- 
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land Railway Co. v. Halliday, 127 Ohio St. 278, 188 N. E. 1 (1933), held 
that the Common Pleas Court of Cuyahoga County did not have the power 
to demand security for costs by rule of court. Busher v. Macek, 127 Ohio St. 
554, 190 N. E. 200. (Decided December 13, 1933.) Weygandt, C. J., 
and Bevis, J., dissented. 

The Halliday Case, supra, held that the Common Pleas Court of Cuya- 
hoga County had no power to provide by rule of court for a jury of six, instead 
of twelve, in civil cases where no “demand for a greater number than six in 
writing shall be filed with the Assignment Commissioner before such cases 
appear in any active list published on and after April 11, 1932.” The de- 
cision was based largely on the fact that jury trial was considered a matter of 
substantive right and not procedure. As an additional reason the court, con- 
sidering that the reduction of a jury to six virtually amounted to a waiver of 
jury, held that inasmuch as the legislature had provided for waiver of jury 
in certain instances a court could not add to them. To do so would be in 
conflict with the implied will of the legislature that there should be no waiver 
except in the instances specified. Since the requirement of security for costs 
can not be considered as other than a regulation of procedure, it must be 
upon this second ground in the Halliday Case that the Busher Case was based. 
The principle of the Busher Case seems to be that when a rule of court con- 
flicts with a legislative intent, though it be inferred from the silence or 
absence of a statute, the rule is void. 

One of the most confusing elements in the consideration of the power 
of courts to make rules is the existence of statutes purporting to give the courts 
this power. The United States and almost every state have such statutes. 
Ohio is particularly unfortunate in this regard in having had such legislation 
for over a hundred years. 29 Ohio Laws, 72, 81 (1831); 50 Ohio Laws, 
68 (1852); 81 Ohio Laws, 170 (1884); 82 Ohio Laws, 21 (1885). For 
present enactments see Sections 1473, 1522, 1556, 1558, 1698, and 10501- 
13, General Code. If the power of the courts to make rules is derived from 
the legislature, one may readily concede the proposition that any rule in con- 
flict with any express or implied will of the legislature is void. But if the 
power to make rules is inherent in the courts, such a view cannot be accepted. 

Outside of Ohio there is abundant authority that courts have the inherent 
power to make rules. English courts have exercised such power for several 
centuries. See in William Tidd, The Practice of the Courts of the King’s 
Bench and Comfnon Pleas, gth ed. (London, 1818), p. xxxvii the chrono- 
logical table of general rules, orderes and notices. See also p, Lxxi. 

Two kinds of fact patterns illustrate the inherent power of courts to make 
rules, 


1. Where no enabling statute grants the power to make rules. In a 
decision upholding the validity of the New York rule of court providing for 
summary judgments, it was pointed out that the Supreme Court of New York 
had exercised the power to make rules for 86 years before there was a state 
legislature and for 137 years prior to the enactment of the statute which had 
been referred to as the source of the power. Hanna v. Mitchell, 202 App. 
Div. 504, 196 N. Y. S. 43, §1 (1922). Judgment affirmed in memorandum 
opinion, 235 N. Y. 534, 139 N. E. 724 (1923). See also General Investment 
Co. v. Interborough Rapid Transit Co., 235 N. Y. 133, §32, 139 N. E. 216, 
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723 (1923). The Courts of Common Pleas and District Courts of Pennsyl- 
vania had made rules long before the enactment of any statute on the subject, 
as an incident to the power to regulate the pleadings and practice before them. 
Harres v. Commonwealth, 35 Pa. 416, 418 (1860). 


2. Where the statute or constitution which purports to grant such power 
to one group of courts, makes no mention of other courts. The Kansas Code 
gave express authority to the judges of the supreme court to make rules of 
practice applicable to all courts of record. No such authority was granted 
to the district courts. A rule of the district cour limited the time within 
which cases made shall be noticed for settlement to ten days after the service 
of amendments. The rule was held to be a valid exercise of the inherent 
power of a court of record. Jones v. Menefee, 28 Kan. 436, 438 (1882). 

The converse situation arose in the state of Washington. Its constitution 
provides that the judges of the superior courts shall establish uniform rules 
for the government of the superior courts. A rule of the supreme court enu- 
merated the instances in which the testimony of a witness might be taken by 
deposition. This rule was upheld in State, ex rel. Foster-Wyman Lumber Co., 
v. Superior Court for King County, 148 Wash. 1, 267 Pac. 770 (1928). 
The court held the constitutional provision not to be a grant of power to the 
superior courts which would deprive the supreme court of similar power, but 
a limitation upon the superior courts that required their rules be “uniform.” 
Such refined reasoning to warp an obvious grant of power into a limitation 
upon power shows to what lengths a court will go in order to uphold the 
doctrine of inherent power to make rules. 

The validity of a rule of court has seldom been successfully challenged 
upon the ground that the court had no power to make it, where there was no 
statute covering the matter. However that challenge has often been successful 
where the provisions of a rule have conflicted with those of a statute regulating 
the same subject matter. A leading case is that of Van Ingen v. Berger, 82 
Ohio St. 255, 92 N. E. 433, 19 ann. Cas. 799 (1910). In that case a 
default judgment was held valid because it satisfied the terms of the statute, 
although no notice of the default was given in the Court Index as required by 
rule of court. The court held that if a rule of court conflicted with a statute 
the rule would be disregarded. This view has been severely criticized on the 
bases of logic and policy. John H. Wigmore, “All Legislative Rules for 
Judiciary Procedure Are Void Constitutionally,” 23 Illinois Law Review, 
276 (1928). 

Aside from the issue of power involved in the conflict between statutes 
and rules of court, is the question whether the legislature or the court is more 
qualified to regulate practice and procedure. The legislatures of several states 
have frankly conceded the superior ability of the courts to handle these mat- 
ters by providing that rules of court may supersede statutory regulation of the 
same subject matter. 

In the recent statute allowing the Supreme Court of the United States to 
make uniform rules regulating the practice and procedure in civil actions at 
law, Congress provided that “all laws in conflict therewith shall be of no 
further force or effect.” June 19, 1934, c. 651, No. 1, 48 Stat., U. S.C. A. 
28 No. 723b. Such a provision was contained in a bill recommended for 
passage in Ohio. Apparently it was unacceptable to the legislature. Report 
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of Committee to Investigate the Judicial System of Ohio, 1915. Proposed 
bill, Sec. 2. 

Enactments allowing rules to supersede statutes have been upheld, gener- 
ally upon the ground that such rule-making power is inherent in the courts. 
Kolkman v. People, 89 Colo. 8, 300 Pac. §75 (1931): lu re Comstitutionality 
of Section 251-18, Wisconsin Statutes, 204 Wis. 501, 236 N. W. 717 
(1931); State v. Superior Court, supra. 

The position of the court in Busher v. Macek, supra, seems to be entirely 
unjustified on either authority or reason. Cleveland Railway Co. v. Halliday, 
supra, cannot be considered as authority because that case was one involving 
substantive rights as distinguished from mere procedure. Nor is the case of 
Van Ingen v. Berger, supra, authority for the extreme position taken. As has 
been seen, the Van Ingen Case involved a direct conflict between the provisions 
of a statute and those of a rule of court. The Busher Case goes a step further 
by holding invalid a rule of court when in conflict with a legislative intent 
inferred from the silence or absence of a statute. 

The view taken in the Busher Case, if carried to its logical extreme, 
would invalidate the bulk of the rules of court in this state. There are few 
subjects not in some way regulated by statute. Under the doctrine of the 
Busher Case, it would only be necessary to show that the subject is in some 
way regulated by statute. Then, if a rule of court regulates the same subject, 
even in an entirely different aspect, the rule would be void because the silence 
of the statute on the aspect of the subject regulated by rule must be inferred 
to mean a legislative intent that it should not be regulated. The logical im- 
plications of such a view should make the supreme court reconsider its position 
and support that of State, ex rel. Shube, v. Beck, supra. Until that is done, 
procedural reform by rule of court is impossible in Ohio, unless the legislature 
authorizes rules of court to supersede procedural statutes. 

ABRAHAM GERTNER. 





CONCLUSIVENESS OF FINDING OF DATE OF 
DEATH OF PRESUMED DECEDENT 


Fanny Ernst, mother of George A. Webber, died on September 5, 1930. 
Morrissey as administrator of the estate of Webber, a presumed decedent, 
made demand of McCorry for the funds held by him as administrator of the 
estate of Fanny Ernst. The claim of Morrissey was based on the finding of 
the probate court of Hamilton County that the death of George A. Webber 
was presumed to have occurred subsequent to the death of his mother. 

Smith, guardian of Medina Webber, joined with Walter Webber in this 
petition. They alleged that George A. Webber, father of Walter and Medina, 
had been absent and unheard from for a period of over eight years antecedent 
to the death of his mother; that the presumption of his death arose before the 
date of his mother’s death, and that Walter and Medina were therefore her 
sole heirs and entitled to the proceeds of her estate. 

It was held by the Court of Appeals, Fourth District, that the pleading 
of the petitioners was sufficient to create a legal presumption that George A. 
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Webber pre-deceased his mother. The court stated that the presumed de- 
cedent statute purports to bestow on the probate court authority to determine 
the date when the presumption of death from absence arises, but that such a 
finding does not conclude strangers to the degree; and that that therefore 
George A. Webber by the common law is presumed to have died seven years 
after he was last heard from and in the absence of evidence rebutting such 
presumption the petitioners are established as the legal heirs of Fanny Ernst. 
Morrissey, Admr. v. Smith, Gdn. et al., 17 abs. 240. (Decided, November 
15, 1933.) 

It has long been a rule of almost universal application that for all legal 
purposes a presumption of death arises from a continued unexplained absence 
from the domicile of the absentee for seven years, when the absentee has not 
been heard from for that period. University v. Harrison, 90 N. C. 387, 
(1887); Samberg v. Knights of Modern Maccabees, 158 Mich. 568, 123 
N. W. 25, (1909); Youngs v. Heffner, 36 Ohio St. 232, (1880); Nichols v. 
Clare, 32 O. C. A. §55, affirmed without opinion, 75 Ohio St. 600, (1906) ; 
Oglesby v. Rose, 21 Oh. Dec. 291, 11 N. P. (N. S.) 188, (1910). 

The common law rule as to the presumption of death is incorporated in 
the Ohio Statutes in Section 10636-1, where it is provided, that “A person 
shall be presumed to be dead after seven years continued absence, unheard of 
from his or her last domicile, and any person entitled to share in his or her 
estate may present a petition in the probate court in the county of his or her 
last domicile setting forth the facts which raise the presumpion of death.” 

The decree of the probate court of Hamilton County which fixed the 
date at which the presumption of death arose, is expressly authorized by the 
terms of Section 10636-4: “The probate court having become satisfied that 
the legal presumption of death is made out, the court shall so decree, and the 
court may determine in such decree the date when such presumption arose.” 

Freeman on Judgments Vol. 3, Section 1520 states that the proceeding 
in a probate court for the appointment of administrator is a proceeding in rem, 
or as sometimes stated “in the nature of a proceeding in rem, and without 
notice, in courts admitting wills to probate and granting administration, and 
the expectancies of heirs and distributees swept away, when the weakness of 
infancy, or residence in a foreign land, should, seemingly, protect them, be- 
cause of the permanent political consideration that the rights of property thus 
situated should be speedily settled by a legal ascertainment of them.” The 
decrees of the probate courts establish a status necessarily binding on all the 
world in cases where administrators are appointed. IJ re Baker's Estate, 170 
Cal. 578, 150 P. 989, (1915); Tatem v. Wright, 139 Md. 20, 114 A. 836, 
(1921); Thompson v. Freeman, 111 Fla. 433, 149 So. 740, (1933); Cross 
v. Armstrong, 44 Ohio St. 623, 10 N. E. 160, (1887); Bucyrus Steel Cast- 
ings Co. v. Farkas, 15 N. P. (N. S.) 609, 27 Oh. Dec. 220, (1914); Ewalt 
v. Ames, 6 App. 370, 27 O. C. A. 465, 29 O. C. D. 133, (1917). 

Is the decree of the probate court of Hamilton County a decree in rem 
only as to the jurisdictional fact of death or the presumption thereof, or does 
it extend to and include the finding and decree that the presumption arose as 
of a specified date? 

Many early cases are on record in which the courts have rendered de- 
cisions on this precise question. Freeman on Judgments, Vol. 3, Section 1520 
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states the principle behind these early cases: “Where a proceeding has been 
had in the nature of a proceeding in rem, whenever the judgment is drawn 
in question in another action affecting the same property or subject-matter, 
the facts found by the first tribunal which were necessary to the formation of 
the sentence pronounced are conclusive of the existence of such facts and can 
never be the subject of inquiry upon a subsequent investigation in another 
tribunal more than the sentence itself. Pinson v. Ivey, 9 Tenn. 349 (1830); 
United States v. Hooe, 3 Cranch. 73, (1806); Fitzsimmons v. Newport Ins. 
Co., 4 Cranch. 195, (1808); Gelstein v. Hoyt, 3 Wheat, 246, (1818); 
Jewett v. Jewett, 6 Mass. 277, (1810). 

The more recent cases disclose that the courts still adhere to this doctrine. 
In 1x re Bloom’s Estate, (Cal.) 293 P. 633, (1931), the court held that “a 
proceeding for the probate of a will is one instituted for the purpose of estab- 
lishing the status of a written instrument; while the order admitting the same 
to probate is conclusive in subsequent proceedings as to the ultimate fact of 
the will, it is not save as to the parties litigant, or for the purpose of the pro- 
ceeding itself, conclusive as to the facts upon which the question of will or no 
will depends.” Sorenson v. Sorenson, 68 Neb. 483, 103 N. W. 455, (1903); 
Clapp v. Vatcher, 9 Cal. App. 462, 99 P. 549, (1908); Gasquet v. Fenner, 
247 U.S. 16, 38 S. Ct. 416, 62 L. Ed. 956, (1918). 

Two comparatively recent New York decisions involved facts very similar 
to those presented in the principal case. The court in Im re Rowe, 197 App. 
Div. 449, 189 N. Y. S. 395, (1921), stated, “A decrees of the Surrogate 
Court in proceedings to have an administrator of the estate of an absentee 
appointed is in no event an adjudication with respect to the time of the 
death of the absentee and binding on the surrogate of another county in a 
proceeding in which the exact date is material, since the date was not neces- 
sary to be established with exactness, and all the surrogate had to determine 
was that the absentee was presumed to be dead prior to the issuance of letters 
and accordingly fixed the date as the date of the decree authorizing the letters 
to issue.” Affirmed without opinion, 232 N. Y. 554, 134 N. E. 569. To 
the same effect is Bering v. United States Trust Co. of New York, 201 App. 
Div. 35, 193 N. Y. S. 753, (1922). 

While the court in the principal case cites no authority for its statement 
as to the conclusiveness of a finding as to the date of death, the decision is in 
accord with the doctrine established elsewhere by a long line of cases. 

;, James R. TritscHLER. 





AUGMENTATION OF ASSETS BY MEANS 
OF CASH ITEMS 


The Union Trust Co. was named trustee and distributing agent in con- 
nection with a bond issue put out by the plaintiff, the University of Dayton. 
It was provided in the trust instrument that the plaintiff was to make periodical 
payments into a fund out of which the trustee was to discharge the interest 
and the principal on the bonds. The first payment was made by a check 
drawn by plaintiff on its account in the commercial department of the trustee 
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bank in favor of the trust department. The books of the bank show that this 
check was deposited by the trust department in its “Uninvested Trusts Funds” 
account with the commercial department. Subsequently, the Union Trust 
Co., being insolvent, was taken over by the defendant, the State Superintend- 
ent of Banks and the official liquidator. Plaintiff seeks payment in full of its 
check, claiming a preference. The preference was denied. Fulton v. The 
University of Dayton, 129 Ohio St. 90, Ohio Bar Jan. 14, 1935 (Decided 
Nov. 27, 1934). The relationship between the trust department and the 
commercial department was treated as debtor and creditor, as the result of the 
enactment of Section 710-165 General Code, which authorizes the trust 
department of a bank to make a deposit in its commercial department. The 
plaintiff has no “ownership” on which to base his claim, according to the 
construction placed on this statute in McDonald v. Fulton, 125 Ohio St. 507, 
182 N. E. 504 (1932). 

The earlier law of Ohio, as elsewhere, was that money had no earmarks, 
and that the title of its owner was gone if it was mingled with other money. 
Hence if a trustee mingled trust money with his own, or permitted another 
to mingle it, the cestui que trust, being unable to trace, could not claim a pref- 
erence. 5 Ohio Jur. 509, and cases there cited. This early law was changed 
in Knatchbull v. Hallett, L. R. 13 Ch. Div. 696 (1880). It was there held 
that the title of the owner of money would survive a wrongful commingling 
of it by one possessed of it as trustee. Hence if the amount of money in the 
commingled fund was at all times greater than that of the trust fund, the 
cestui que trust met the requirement of tracing. If withdrawals from the 
general fund were made by the trustee, this case lays down the rule that he is 
presumed to be honest, and to be withdrawing his own money and not that of 
the cestui que trust. But if the sum of money of the general fund was ever 
reduced to an amount less.than the sum of the trust fund, the presumption 
was rebutted, and the cestui que trust was entitled only to the amount of 
money remaining. This doctrine seems to be approved by the Ohio courts. 
Jones v. Kilbreth, 49 Ohio St. 401, 31 N.E. 346 (1892); The Mad River 
National Bank v. Melhorn, 8 O. C. C. 191 (1894); Orme v. Baker, 74 
Ohio St. 337, 78 N. E. 439 (1906); Smith v. Fuller, 86 Ohio St. 57, 99 
N. E. 214 (1912). 

Section 710-165, General Code, however, was amended in 1932, 115 
Ohio Laws 287, by adding the following: “But in case of the insolvency, 
closing or suspension of such trust company or bank, claims for such moneys 
hereafter so deposited in any other department of such trust company or bank 
shall be impressed with a trust for the payment thereof.” This amendment 
was not applicable to the principal case because it had not become law when 
the cause arose. But its effect in allowing the cestui que trust to claim a pref- 
erence out of the “property and assets,” or the general estate of the bank, 
coupled with a dictum in Fulton v. The University of Dayton respecting 
augmentation by cash items, presents a potential problem worthy of note. 
The difficulty will present itself when a case arises in which the cash in the 
vaults has been exhausted during the last days the bank was open. This is 
suggested near the end of the opinion where Bevis, J. said, “The result might 
have been otherwise” had the statute been applicable. 

The theory of augmentation as stated by Judge Bevis in this dictum, was 
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in reply to the argument advanced in behalf of the plaintiff in error, that 
the University of Dayton could claim a preference only if its check was con- 
verted into cash, which cash was deposited in the vaults of the bank at the 
time of its closing. His words were: “It clearly ‘proves too much’—it would 
lead to a situation where a bank, acting as trustee, would have to perform its 
duties with segregated quantities of cash, to which ownership in equity could 
definitely attach. Such a course, while actually possible, is practically never 
pursued because of its inconvenience. Instead, checks and other instruments 
are frequently treated ‘as if? they were cash.” He then quotes with approval 
from Schumacher v. Harriett, 52 Fed. (2d) 817, 82 A. L. R. 1 (1931), the 
following: “Under modern banking conditions, the rule as stated should be 
held to apply to cash items received under a trust agreement as well as to cash 
so received. Such an item for practical purposes differs not at all from cur- 
rency. In other words, we think that a cash item, which is accepted by a 
bank as cash and fulfills for it the functions of cash, must be treated as cash 
in determining whether the cash remaining in the bank is subject to a trust 
because of the commingling of the trust funds.” After quoting from other 
cases, Bevis, J. concludes: “If the reasoning of these cases is correct, it would 
seem to follow that a trust may be established without tracing the check de- 
posited into actual cash in the vaults. If the value represented by the check 
can be followed through the bank’s books into assets belong to the bank 
when it closed, the requirements of the modern law are satisfied.” (Italics 
mine.) 

Some courts draw a sharp distinction between cash and cash items as to 
the capabilities of each to augment a fund. This distinction is warranted since 
an actual difference does exist. The term “cash items” is usually used by 
courts with reference to checks, but in its broadest sense it includes all com- 
mercial paper which a bank accepts in lieu of money. For example if bank 
A receives a check drawn on bank B, it is generally set off against checks which 
B holds for payment by A, or if bank A receives a check in which it is drawee, 
the result is a diminution of A’s liability to the depositor and an increase of its 
liability to the one for whom the proceeds of the check are intended. In 
neither case has there been an augmentation of the “‘cash in the vaults” of the 
bank. In Larabee Flour Mills vy. First National Bank, 13 Fed. (2d) 330, 
(C. C. A. 1926), the court showed that it was aware of the problem by the 
following words: “It is difficult to explain or to understand by what equitable 
right one who has pot contributed to the creation of a fund should be given 
a special or superior interest therein.” In Hecker-Jones-Jewell Milling Co. 
v. Cosmopolitan Trust Co., 242 Mass. 181, 136 N. E. 333 (1922), the 
court, in regard to the receipt of a check by the insolvent bank, said: “It was 
the mere lessening of one of its debts, and productive of nothing even remotely 
suggesting a ‘res’ for a trust.” Substantially the same position was taken in 
Rorebeck v. Benedict Flour & Feed Co., 26 Fed. (2d) 440 (C. C. A. 1928). 


For an exhaustive treatment of the question, see cases collected in 82 A. L. R. 
46. 


However, the importance which the court in the principal case expressly 
attached to “modern banking conditions” and the implied judicial notice 
which it takes of the customs and usages preaviling among bankers are signifi- 
cant. These unequivocal statements and quotations of Judge Bevis would lead 
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one to conclude that in the eyes of the Ohio Supreme Court cash and cash 
items are equivalent. The significance of this dictum becomes apparent when 
it is considered in connection with the amended statute, since the combination 
seems to pave the way for the revival of the augmentation doctrine in Ohio to 
the extent that the cestui que trust has a preferred claim, regardless of whether 
his assets, which were commingled or misused, were in the form of cash or 
cash items. 

Should a case in which it is claimed that augmentation had resulted 
from the receipt of cash items arise, the recent case of Huntington National 
Bank v. Fulton, 32 O. N. P. (N. S.) 141 (Ohio Law Bulletin and Reporter, 
May 21, 1934), decided under the amended statute, would be of interest. 
In this case the augmentation was in the form of a balance in the insolvent 
bank’s favor after a clearing transaction. Bank clearings, mere bookkeeping 
entries, are even more distinguishable from cash than cash items, and it is 
more difficult to conceive of their augmenting “cash in vaults”; nevertheless 
the court held that the plaintiff was entitled to a preference. This holding 
could serve as the basis for an a fortiori argument which might be instrumen- 
tal in influencing the Ohio courts to transform the dictum of Fulton v. Uni- 
versity of Dayton into law. 

In the last analysis this whole problem resolves itself into a question of 
policy: should courts favor the general creditors, or should they increase the 
remedies of those occupying the position of cestuis que trustent. Legislative 
policy, as evidenced by the amended statute, is in accord with the latter alter- 
native. Judicial policy, as evidenced by the obiter dictum of the principal 
case, points toward an extension of that which the Legislature has initiated. 
These two afford a basis for augmentation by means of cash items. 

Harry Bonaparte. 





THE RIGHT OF A MURDERER TO ACQUIRE 
THE PROPERTY OF HIS VICTIM 


The case of Hodapp v. Olaff, 17 Ohio Abs. 543, decided May 19, 1934, 
in Montgomery County raises the much controverted question of whether a 
murderer may acquire and retain the property of his victim. In this case, one, 
Apostol Milvanos, opened a joint account for himself and another, Tago 
Milvanos, as authorized under Sec. 9648, General Code. Later he went to 
Greece where at the instance of Tago, he was murdered. Tago was sub- 
sequently convicted under Greek law of being the “moral author of the 
crime.” The question presented to the court was whether the murderer or 
the heirs of Apostol should take title to the account. 

There are four situations in which this question may arise: first, where a 
legatee or devisee murders his testator; second, where an heir murders his 
ancestor; third, where a beneficiary in an insurance policy murders the in- 
sured; and, fourth, where one joint owner takes the life of the other. It 
would seem that the solution to the problem in each of these cases would be 
identical, but an examination of the cases reveals three distinct views. 

The first solution is that a murderer may acquire nothing at all from 
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his victim. The foundation case is Riggs v. Palmer et al., 115 N. Y. 506, 
22 N. E. 188, 5 L. R. A. 340 (1889), which was cited and strongly disap- 
proved by the principal case. In Riggs v. Palmer, a 16 year old boy, aware 
of the provisions of his grandfather’s will constituting him a legatee, caused 
the latter’s death by poison. The majority of the court adhered to the funda- 
mental maxim of the common law—‘“‘No one shall be permitted to profit by 
his own fraud, or take advantage of his own wrong, or to found any claim upon 
his own iniquity, or to acquire property by his own crime.” ‘The principle of 
the Riggs case has been adopted in numerous instances where a beneficiary 
under an insurance policy has taken the life of the insured. N. Y. Mutual 
Life Ins. Co. v. Armstrong Admx., 117 U.S. 599, 29 L. Ed. 997 (1886); 
Johnston v. Metrop. Life Ins. Co., 85 W. Va. 70 (1919); Merrtity v. Pru- 
dential Ins. Co., 110 N. J. Law 414 (1933); Slocum v. Metrop. Life Ins. 
Co., 245 Mass. 565, 134 N. E. 245 (1922). In uxoricide cases, see Van 
Alstyne v. Tuffey, 103 Misc. 455, 169 N. Y. S. 173 (1918); and Re San- 
tourian, 125 Misc. 668, 212 N. Y. S. 116 (1925), the court saying in the 
latter case, “We will not subscribe to any doctrine of law that will offer a 
premium to husbands to murder their wives.” Re Santourian like the prin- 
cipal case, was one where a joint depositor murdered his wife, the co-deposi- 
tor. Unlike the principal case, however, the court did not consider whether 
or not a joint depositor has a present vested interest. See also Box v. Lanier, 
112 Tenn. 409, 79 S. W. 1045 (1904); Perry v. Strawhridge, 209 Mo. 621, 
16 L. R. A. (N.S.) 249 (1908); Hamblin v. Marchant; 103 Kans. 508, 175 
Pac. 678 (1918). 

The second solution is to allow title to pass to the murderer; but because 
of the unconscionable method of obtaining it, to hold it as a constructive 
trustee for the other heirs or devisees of his victim. ‘This is the small minority 
view but has received the favorable criticism of legal scholars. Ames, Lectures 
on Legal History, p. 310 et seq., 1 Perry, Trusts (7th Ed. 1929), Sec. 183a; 
3 Pomeroy, Equity Jurisprudence (4th Ed. 1918), Sec. 1044, 1053, 1054. 
See also notes in 4 Harv. L. Rev. 394; 8 id 170; 27 id 28; 30 id 622; 33 
id 423; 24 Amer. L. Rev. 141; 30 Amer. L. Rev. 130. The leading case 
representing the use of the constructive trust as a remedial device isBryant v. 
Bryant, 193 N. C. 371, 137 S. E. 188 (1927). This solution is more fully 
discussed below. 

The third solution and weight of authority, is to permit a murderer to 
acquire the property of his victim and to retain it in spite of his crime. The 
leading case in Ohio and followed by the principal case is Deem v. Millikin, 
6 O. C. C. 357 (1892), affirmed without opinion in 53 Ohio St. 668 
(1895), where a sole heir murdered his ancestor. The court allowed the 
murderer to retain the property acquired from such ancestor. The determina- 
tion of the case was based upon Sec. 12 of the Bill of Rights of the Ohio 
Constitution which provides that “. . . No conviction shall work a corruption 
of blood, or forfeiture of estate.”” The court said that the statute of descent 
provided who should take in these cases and did not stipulate any exceptions; 
and for a court to say that a murderer should not acquire the property of his 
victim would effectually forfeit that estate which the statute gives kim. That 
no exceptions may be read into the statute by the courts is a doctrine to which 
there is tenacious adherence. Hill v. Noland, 149 S. W. (Tex. Civ. App.) 
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288 (1912); Holloway v. McCormick, 41 Okla. 1, 136 Pac. 1111 (1913); 
Owens v. Owens, 100 N. C. 240, 6 N. E. 794 (1883); Shellenberger v. 
Ranson, 41 Neb. 631, 59 N. W. 935 (1894); McAllister v. Fair, 72 Kans. 
533, 84 Pac. 112 (1906); Hagan v. Come, 21 Ga. App. 416, 94 S. E. 602 
(1917); In re Kirby’s Estate, 612 Calif. 91, 121 Pac. 370 (1912); In re 
Carpenter's Estate, 170 Pa. 203, 32 Atl. 637 (1895); Kuhn v. Kuhn, 125 
lowa 449, 101 N. W. 437 (1904). 

In cases where the murderer is possessed of a vested interest, some courts 
have permitted him to retain this on the ground that to deprive him of it 
would violate the constitutional prohibition against forfeiture. In Bedding- 
field v. Estill, 118 Tenn. 39, 100 S. E. 108 (1907) where an uvoricide was 
committed, the husband and wife holding an estate by entirety, the husband 
was deemed to have had a vested interest prior to the death of the wife. The 
court said at p. 49, “. . . The husband was vested with title previous to the 
wife’s death ... (p. 50) and... vested rights of this character should not 
be forefeited by the murderous act of the owner.” See Owens v. Owens 100 
N. S. 240, determining that dower is an interest vested by statute to which 
the wife was entitled despite her murder of the husband. The court at 
p- 242 said, “We do not see how any legal obstacle can be in the way of her 
seeking to get what the law in unqualified terms gives her.” The following 
cases discuss the forfeiture of estate doctrine, Deem v. Millikin, 6 O. C. C. 
357, (1892); Hagan v. Cone, 21 Ga. App. 416, 94 S. E. 602 (1917); 
Wall v. Pfamschmidt, 265 Ill. 180, 106 N. E. 85 (1914); McAllister v. 
Fair, 72 Kans. 533 (1906). 

In view of the courts’ attitude in permitting a murderer to benefit by his 
crime, statutes have been enacted in at least 18 states attempting to preclude 
such a result. The Ohio Probate Code S,ec. 10503-17, forbids a person finally 
adjudged guilty of murder -in the first or second degree from inheriting the 
property of his victim. For a list of states having similar statutes, see 2 
Wash. L. Rev. 123 (1927); also see Bordwell, 283, 304 (1929); 29 Mich. 
L. Rev. 745 (1931). An examination of the cases reveals that the intent of 
the legislature by such statutes has not been given full effect in view of their 
strict construction by the courts. The statutes have been made but a form 
under the illusion of a remedy. They have not obliterated, to the desired 
extent the traditional strict commond law atttitude of the courts. For in- 
stance in Harrison v. Moncravia, 264 F. 776 (1920) a statute prohibiting 
a convicted murderer from inheriting from his victim did not prevent the 
inheritance, because, the statute, being a penal provision of a foreign juris- 
diction was deemed not to have any extra-territorial effect. In Jn Re Kuhn's 
Estate, 125 lowa 443, 101 N. W. 151 (1904) a wife was permitted to take 
her statutory share despite the murder of her husband because, the court held, 
it was hers as a matter of contract and right; in Beddingfield v. Estill, 118 
Tenn. 39, 100 S. W. 108 (1906), a statute prohibiting a murderer from tak- 
ing by devise or descent from his victim was held not to apply to an estate 
by entirety because the survivor took by the murder no new interest of which 
he could be deprived. See also, Im re Kirby, 162 Calif. 91; Mertes Estate, 
181 Ind. 478, 104 N. E. 753 (1914). The principal case allowed the 
murderer to acquire property from his victim despite Sec. 10503-17 because 
(1) the conviction as the “moral author of the crime” did not satisfy the 
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statutory phrase, “Adjudged guilty of murder in the first or second degree,” 
(2) the statute was inapplicable to vested interests and (3) it could have no 
extra-territorial effect. The Ohio court even ventured the opinion that Sec. 
10503-17 would be held constitutional only in so far as it applied to con- 
tingent interests. The foregoing cases indicate how narrowly the statutes 
have been applied. 

It is suggesterd that the best solution of the principal problem is found 
in the use of equity’s flexible remedial device—the constructive trust. This 
solution was adopted in the following cases: Bryant v. Bryant, 193 N. C. 
372; Barrett v. Couey, 224 Mo. App. 913, 27 S. W. 2d 757 (1930); Sher- 
man v. Weber, 167 Atl. 517 (N. P. Eq. 1933). In all of these cases the 
murderer and victim held property by entirety. See also Ellerson v. Wescott, 
14 N. Y. 149, 42 N. E. 540 (1896). Here the murderer was the devisee 
of his victim. 

Mr. Justice Cordozo defines a constructive trust as a “formula through 
which the conscience of equity finds expression.” Beatty v. Guggenheim etc., 
225 N. Y. 380, 386, 122 N. E. 378 (1919). This “formula”is used when 
the property has been acquired under such circumstances that the holder of 
the legal title may not in good conscience retain the beneficial interest. 
Moore v. Crawford, 130 U. S. 122, 128; 3 Pomeroy Equity Jurisprudence, 
Sec. 1053. Equity will not permit unjust enrichment. The application of 
the constructive trust is found principally in cases where the murderer and his 
victim held property by entirety or as joint depositors, But these seems to 
be no reason why it cannot be applicable to cases where a devisee kills his 
testator or a beneficiary kills the insured, or an heir, his ancestor. This dis- 
position is a salutary and efficient solution in that it does not read any excep- 
tions into the statute of descent nor operate to cause a forfeiture, since bare 
legal title is permitted to vest in the murderer. The statutory and constitu- 
tional obstacles thus satisfied, it remains for equity to invoke its powers to 
prevent such an unconscionable result and decree the beneficial interest in 
those equitably entitled. 

In cases involving entireties and joint depositors, the use of constructive 
trust gives rise to the problem of whether the whole or part, and if the latter, 
how much, of the joint property shall be held in trust. The court in Bryant 
v. Bryant, supra, imposed a trust upon the murderer only to the extent of one 
half the property held in entirety. In Barnett v. Couey, supra, the estate was 
divided equally. In Sherman v. Weber, supra, the court gave the heirs of the 
victim the income of one half of the estate for her life expectancy, determined 
according to mortality tables. The problem, being in equity, the proper 
solution as to how much of the estate the trust should cover, must depend 
largely on the equities of the particular case. The factors that the court 
might consider are: the life expectancies of the joint holders, their state of 
health and their habits. But every doubt should be resolved against the 
wrongdoer who has created the doubt. See, Ames, Lectures on Legal Hist. 

. 321. 
. It is submitted that the court in the principal case, by use of the con- 
structive trust, might have easily avoided all the legal difficulties that it 
encountered, and could still have effected a more desirable result. The hold- 
ing that Sec. 1053-17 was inapplicable to this situation left nothing but the 
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common law to guide the court. And the common law of Ohio was Deem v. 
Millikin to which authority the court unfortunately felt bound. In view of 
the holding, we must agree with Dean Ames, Op. Cit. 6. 322, and say, “It 
is to be regretted that . . . the courts of Nebraska, North Carolina, Ohio 
[refering to Deem v. Millikin] and Pennsylvania did not apply . . . the 
sound principle of equity that a murderer or other wrongdoer shall not enrich 
himself by his iniquity at the expense of an innocent person.” 
B. Bernarp Wo son. 





THE UNOFFICIALLY REPORTED CASE 
AS AUTHORITY 


The important question, whether unofficially reported cases of the several 
courts of appeals should be recognized by and receive the official sanction of 
any court within the state, is raised once again in the recent case, Central 
Greyhound Lines, Inc., v. State Automobile Mutual Life Ins. Co., 17 Abs. 
419, Miami County, Second District of the Ohio Court of Appeals, decided 
June 12, 1934. In that case the judge stated, “The question presented is no 
longer an open one with us and was decided adversely to the claim of the 
defendant in the case of North River Ins. Co. v. Redman, 16 Abs. 516, 
Miami County, Second District of the Ohia Court of Appeals, decided 
December 15, 1933, unreported opinion by this court.” This unofficially 
reported opinion was cited notwithstanding Section 1483, General Code, 
which provides tht, “No case in the courts of appeals shall be reported for 
publication except such as may be selected by the several courts of appeals or 
by a majority of the judges thereof * * *. Only such cases as are hereafter 
reported in accordance with the provisions of this section shall be recognized 
by and receive the official sanction of any court within the state.” 

Statements such as this by the judge have not been infrequent. The use 
of unofficially reported cases is a widespread and constantly recurring practice 
which has developed into a usage that is firmly imbedded in the tradition of 
both bench and bar. This practice naturally varies with the personnel of the 
various courts, but during a representative periods from January through June 
1933, in the eighth appellate district alone, 77 opinions were written in 
which unofficial reported decisions were cited as authority in 12 instances. 

Conceding the fact that unofficially reported decisions are often used, are 
they available to the average practitioner? In the sixth district, which includes 
Toledo, each case is digested and filed by the court reporter and is available 
for use at the court. Several law firms have private arrangements with the 
court reporter whereby they receive a copy of every decision handed down by 
the court and the digest service of the court reporter. A few law offices also 
receive a copy of all decisions from the court reporter in the eighth district. 
This necessarily involves great expense, which is of course an obstacle to the 
majority of practicing attorneys. The result is that opinions are accessible 
only to those financially able to pay for them. 

In the second district, in which Columbus is located, a copy of every 
decision rendered is filed only by name and available only at the court house. 
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This arrangement was begun about 1929 and prior to that time there was no 
provision for filing the cases. The opinions not being readily accessible and 
extending back only to 1929, the chances are very slight that counsel will find 
an unreported case in point. 

In the eighth district, in which Cleveland is located, a copy of every 
decision rendered is kept by the court, and the court reporter supplies them 
to several private law firms. A like service is extended to the Cleveland Law 
Library Association, a cooperative library with membership open to the public. 
Nevertheless, practical use of these decisions is greatly restricted because the 
cases are not digested. Consequently, although the opinions are accessible, to 
find a point of law necessitates digesting every case from the time of establish- 
ment of the court to date of search. Obviously, the amount of time, effort 
and knowledge required to use this system, greatly decreases its value. 

It is true that numerous cases are reported by the Ohio Law Abstract, but 
the number is discretionary with its editor, and limited by the amount of 
space available for such purpose. 

This situation has caused much criticism by attorneys. Opinion ranges 
from one extreme, namely that all cases should be officially reported and be 
recognized by and receive the official sanction of any court within the state, 
to the opposite, that Section 1483, General Code, should be followed literally. 
An intermediate path being pursued by one member of the bench is to follow 
Section 1483 literally, but when upon examination, the opinion of an unofhi- 
cially reported decision expresses his viewpoint, he accepts that reasoning as 
the basis of his opinion and restates it therein. 

An investigation into the background of Section 1483, General Code, 
reveals that about 1915 the attorneys of Ohio were protesting because dupli- 
cate unofficial reports of the court of appeals cases were being published by 
The Ohio Law Publishing Co. and the The Ohio Law Reporter Co. To have 
a complete set of appellate opinions it was necessary to buy the official reporter 
and both unofficial publications since no one was completen in itself. The 
comparatively large expense and the confusion resulting from having a tripli- 
cate reporting of these cases led The Ohio State Bar Association, in 1915, to 
appoint a special committee to devise a uniform system of reporting. A con- 
ference was had with the judges of the courts of appeals in September 1915, 
resulting in the amendment on September 21, of Rule XII of The Rules of 
Practice of the Court of Appeals of Ohio so as to read as follows: “No case 
shall be reported for publication except such as may be selected by the several 
Courts of Appeals, or by a majority of the Judges thereof. Whenever it has 
been thus decided to report a case for publication the syllabus thereof shall be 
prepared by the judge delivering the opinion, and approved by a majority of 
the members of the court; and the report may be per curiam, or if an opinion 
be reported, the same shal] be written in as brief and concise form as may be 
consistent with a clear presentation of the law of the case. Opinions for perma- 
nent publication in book form shall be furnished to the official reporter of the 
Court of Appeals and to no other persons. Only such cases as are hereafter 
reported in accordance with this rule shall be recognized by and receive the 
official sanction of the Court of Appeals.” 

The amended rule XII had little effect and the unofficial reporting con- 
tinued. This arrangement not having accomplished the purpose of the bar 
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association, the committee consequently accomplished a gentlemen’s agreement 
with The Ohio Law Publishing Co. and The Ohio Law Reporter Co. They 
agreed to discontinue the publication of bound volumes of the opinions of 
the court of appeals so that the official publication would be the only bound 
volume edition. In return therefor, they were to publish in The Ohio Law 
Reporter and Weekly Law Bulletin, the opinions of the supreme court and 
courts of appeals, and manuscripts were to be furnished by the supreme court 
reporter without cost. This agreement required legislation in order to be 
workable, and accordingly a bill to amend Section 1483, 1488 and 1520 was 
passed. The aim of the bar association was well expressed in the report of the 
committee wherein they said, “Ohio must have only one set of Appellate 
Court Reports, officially edited and published on the same high standard as 
our respected Supreme Court Reports.” The Ohio State Bar Association, Vol. 
40, Report of the Special Committee on Uniform Systems of Reporting, p. 35 
(1919). The aim of the bar association was, however, doomed to failure and 
resulted in the circumstances set forth above. 

The problem of what to do with unofficially reported cases, however, 
should be viewed not alone from the lawyer’s standpoint. From the point of 
view of the judges it merits serious consideration. Fundamentally it involves 
the doctrine of precedent, which is not a matter of judicial whim, but is an 
integral part of our judicial technique. We insist that the decisions of our 
courts be uniform; that, in the main, we shall be able to foretell the outcome 
of a given case by the decision or a similar set of fact in a former case befare 
the same court. Also we know and expect that courts will lessen their labor 
by relying on previous decisions. If the judges do use and cite previously 
decided cases, they should be available. It would follow that the attorneys are 
justified in their criticism that the cases are not available to the average 
practitioner. ° 

Whether it is possible to remedy the situation by legislation involves the 
question of legislative infringement upon the judicial power, a matter not 
within the scope of this note. 

However it would appear (1) that the intended effect of the amended 
Section 1483 General Code is, that the official reports should be the only set 
of bound appellate court reports; (2) that this statute is not meant to modify 
whatever place precedent has in the deciding of cases; and (3) that some 
arrangement of filing and digesting appellate court decisions should be estab- 
lished in each of the nine appellate districts and that they should be readily 
accessible to the average attorney. 

Maurice A, Younc. 





UNIQUE SERVICES AND THE STATUTE 
OF FRAUDS 


The plaintiff entered into an oral agreement with Eugene Jones for the 
transfer of a lot in Bowling Green in consideration of care and services to be 
rendered by the plaintiff. The agreement was made in 1928 and the plaintiff 
performed all the services stipulated until Jones’ death in 1932. In an action 
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for specific performance, it was decided the value of the services contracted 
for was intended to be and was easily susceptible of being measured in money, 
therefore such services did not constitute a sufficient act of part performance 
to take the case out of the statute of frauds and specific performance would 
not be granted. Hathaway v. Jones, 48 Ohio App. 447, Ohio Bar, Feb. 25, 
1935 (Court of Appeals, Wood county—March 12, 1934). 

In the case of Gillespie v. Loge, 40 O.L.R. 105, 17 Abs. 213 (Court of 
Appeals, Hamilton county—Feb. 6, 1933) Lillian Adams performed certain 
personal services, including nursing, sewing, commercial work, etc., for Mrs. 
Kaufmann under an alleged oral agreement to give her three parcels of real 
property in return for such services. The alleged agreement was made in 
May, 1919, a memorandum was drawn up in 1926, and Mrs. Kaufmann died 
Feb. 27, 1927. An action of partition being filed by one of the devisees 
under her will, Lillian filed a cross-petition claiming specific performance of 
the contract for the three parcels which were among those sought to be par- 
titioned. The court held the services were not capable of being measured by 
a pecuniary standard, that they constituted sufficient part performance to take 
the case out of the statute of frauds, and that to deny relief would be aiding 
in the perpetration of a fraud. 

A definite legislative policy was established when the Ohio legislature 
provided that no action should be brought to charge a person upon a contract 
or sale of land unless the agreement upon which the action was brought, or 
some memorandum or note thereof, was in writing and signed by the party 
to be charged therewith. Sec. 8621, G.C. Under the influence of early 
English decisions, beginning with Butcher v. Stapely, 1 Vern. 363 (1685), 
Ohio has adhered to the doctrine that part performance takes a case out of the 
statute. But this does not mean that the courts have been oblivious to the 
requirement of the statute, and certain restrictions have accordingly been 
placed upon the application of the doctrine. Under what conditions it is 
proper for the courts to apply these limitations is, however, by no means 
settled in this state. 

Equity’s jurisdiction in part performance cases is generally based on the 
ground of fraud. Whenever the denial of relief in equity would produce the 
evils which the statute was enacted to suppress, and would result in the perpe- 
tration of a fraud, the courts have felt it necessary to sustain the validity of 
the agreement, altho not in writing. Sites v. Keller, 6 Ohio 484 (1834); 
Wheeler v. Reynolds, 66 N.Y. 227 (1876); Slingerland v. Slingerland, 39 
Minn. 197, 39 N.W. 146 (1888); Nelson v. Nelson, 334 lll. 43, 165 N.E. 
159 (1929); Halligan v. Frey, 161 lowa 185, 141 N.W. 944, 49 L.R.A. 
(N.S.) 112 (1913). It is well established in Ohio, however, that such fraud 
must be actual. It is not enough that there has been a refusal to perform the 
oral agreement; there must be some actual imposition or deceit shown to have 
been practiced on the strength of the oral promise. Newman v. Newman, 
103 Ohio St. 230, 133 N.E. 70, 18 A.L.R. 1089 (1921); Watson v. Erb, 
33 Ohio St. 35 (1877); Cradill v. Marsh, 38 Ohio St. 331, 338 (1882). 

No matter how strong the equities arising out of the transaction may be, 
however, the courts of England have consistently adhered to the limitation 
that the acts relied upon as part performance must be unequivocally, and in 
their own nature, referable to some such agreement as that alleged. Maddison 
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v. Alderson, L.R. 8 App. Cas. (Eng.) 467 (1883). Some decisions in this 
country state the rule strictly—that the acts of past performance must be 
referable to the contract set up, and to no other one. Rathbun v. Rathbun, 
6 Barb. (N.Y.) 98 (1849) ; Semmes v. Worthington, 38 Md. 298 (1873); 
EBrenmen v. Derby, 124 Or. 574, 265 Pac. 425 (1928). Ohio seems to 
favor the more liberal rule, namely, that it is enough if the acts are referable 
to some contract in relation to the subject matter in dispute. Shahan v. Swan, 
48 Ohio St. 25, 26 N.E. 222, 29 Am. St. Rep. 517 (1891); Stark v. Turner, 
23 N.P. (N.S.) 313 (1921); but in Burckhardt v. Greene, 7 C.C. (N.S.) 
515, 16 C.D. 313 (1902)—affirmed without opinion in 68 Ohio St. 711, 
70 N.E. 1116—the court seemed to have the stricter rule in mind, and a 
similar attitude was taken in Ringer v. Benedict, 39 O.L.R. 1, 15 Abs. 265 
(1933). 

The courts of this state have felt that possession, altho it stands alone, 
is an act that necessarily refers to some contract relating to that particular 
land. “When the existence of a contract is evidenced by a change of posses- 
sion, which must result from the joint act of the parties themselves, the mis- 
chief intended to be remedied by the statute is scarcely to be apprehended.” 
Wilbur v. Paine, 1 Ohio 251 (1824); Wagoner v. Speck, 3 Ohio 293 
(1827); Moore v. Beasley, 3 Ohio 294 (1827); Bridgman v. Wells, 13 
Ohio 43 (1844); Grant v. Ramsey, 7 Ohio St. 158 (1857); Artcraft Spe- 
cialty Co. v. Center Woodland Realty Co., 40 Ohio App. 125, 178 N.E. 313 
(1931). The possession must be exclusive, and be connected with and in 
consequence of the contract, in order to substantiate it. Myers v. Croswell, 
45 Ohio St. 543, 15 N.E. 866 (1888); Armstrong v. Katterhorn, 11 Ohio 
265 (1842); Thomas v. Watt, 15 O.D. 427 (1905). Where the possession 
is not exclusive, permanent improvements may be sufficient acts of part per- 
formance. Prechtel v. Prechtel, 16 C.C. (N.S.) 528, 25 C.D. 581 (1905). 

Payment is not a sufficient act of part performance. Sites v. Keller, ante; 
Pollard v. Kinner, 6 Ohio 528 (1834). The fact that payment has been 
made in personal services makes no difference. Newbold v. Michael, 110 
Ohio St. 558, 144 N.E. 175 (1924); Kling v. Bordner, 65 Ohio St. 86, 61 
N.E. 148 (1901) ; Cradill v. Marsh, ante; Nunn v. Boal, 2g Ohio App. 141, 
162 N.E. 724 (1928). The reason usually given for the rule is that the 
money may be repaid, but it is significant that no exception is made where 
the vendor is insolvent. Newman v. Newman, ante. The vendee may recover 
the value of his services at law on quantum meruit. Strudle v. Struble, 42 
Ohio App. 353, 182 N.E. 48 (1932); Himes v. Rickman, 17 Abs. 574 
(1934); also dictum to that effect in Kling v. Bordner and Nunn v. Boal, 
ante. 

In England services do not constitute a sufficient part performance because 
they do not unequivocally and in their own nature refer to any contract. 
Maddison v. Alderson, ante. Judge Cardozo, in Burns v. McCormick, 233 
N.Y. 230, 135 N.E. 273 (1922), adheres to this view. “What is done must 
itself supply the key to what is promised. . . . Equity . . . does not treat 
the statute as irrelevant, not ignore the warning altogether. It declines to act 
on words, though the legal remedy is imperfect, unless the words are confirmed 
by deeds.” 

The rule has gained considerable strength in this country, that specific 
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performance will be decreed where services are of such a peculiar character 
as to render it impossible to estimate their value to the vendor by a pecuniary 
standard, the vendor not having intended to measure them by such a standard. 
This view was probably established by an old New York case, Rhodes v. 
Rhodes, 3 Sandf. Chancery 279 (1846), which justified its decision as being 
within the rule of Clinan v. Cooke, 1 Sch. & L. (Ire.) 22, 9 Rev. Rep. 3 
(1802). But the latter case denied specific performance because there was no 
act of taking possession which would make the vendee a trespasser unless 
explained by a parol contract. It is difficult to conceive how the uniqueness 
of the services can have any possible bearing on the requirement that the acts 
must be unequivocally referable to a contract relating to land. For practical 
purposes, this rule is an exception which does not fall within the general 
limitation. Not infrequently, services receiving this classification relate to 
care for a person with a repulsive or incurable disease. Rhodes v. Rhodes, 
ante; Velikanje v. Dickman, 98 Wash. 584, 168 Pac. 465 (1917). 

There is a dictum in Ohio to the effect that the courts might adopt this 
unique service rule if a proper case were presented. Shahan v. Swan, ante; 
Newbold v. Michael, ante. It has received little support, however. In the 
Newbold case it was held that services rendered an aged person are not suffi- 
ciently unique. In accord, Ortman v. Ortman, 45 Ohio App. 551, 187 N.E. 
588 (1933); Nunn v. Boal, ante; Struble v. Struble, ante; Kling v. Bordner, 
ante. Likewise, filial services under an adoption contract are not sufficiently 
unique. Arter v. Ulery, 17 N.P. (N.S.) 449 (1915)—affirmed without 
opinion in 91 Ohio St. 376, 110 N.E. 1053. The court in the Shahan case 
felt such services might be unique, but that the circumstances under which 
they were rendered did not indicate they were done pursuant to any contract 
relating to property. This seems to indicate a tendency in Ohio to follow the 
view taken in New York and England, that the ultimate test should be 
whether or not the acts themselves are referable to a contract relating to land. 

Only two decisions have been found in Ohio applying the unique service 
rule; Gillespie v. Loge, one of the cases under discussion, and Swaney v. Wiles, 
8 Abs. 623 (1930). In the latter case, services rendered by a sister, including 
companionship, were held not to be measurable by a pecuniary standard, and 
specific performance of the oral land contract was decreed. In view of previous 
Ohio decisions, the services relied upon in these two cases do not seem to be 
of the nature contemplated by the dictum in the Newbold and Chahan cases. 

However, that may be, the Supreme Court seems to have settled the 
controversy in a recent case. Hodges v. Ettinger, 127 Ohio St. 460, 189 
N.E. 113 (1934). It was there held that services do not point unequivocally 
to any contract, and therefore the doctrine of part performance has no place 
in the law governing contracts for personal services. The court was consider- 
ing an agency contract, no land being involved. In a dictum, the court stated 
that the doctrine can be invoked to take a case out of the statute of frauds in 
Ohio only in cases involving the sale or leasing of real estate, wherein there 
has been a delivery of possession of the real estate in question, and in settle- 
ments made upon consideration of marriage, followed by actual marriage. In 
most cases where personal services are rendered in payment for the land, the 
vendee never gets exclusive possession. (It is left for the reader to figure out 
how marriage can point unequivocally to a land contract). 
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The most logical solution seems to rest in a balance of policies. The 
power to depart from the letter, in supposed adherence to the spirit, should 
not be exercised uniess the policy of the law is saved. Burns v. McCormick, 
ante. However, let there once be established a contract (by reliable, disinter- 
ested witnesses, by an authentic memorandum which shows the intent of the 
parties, or by other proof which admits of no doubt) which contravenes no 
sound public policy, which is not unconscionable, which appeals to the con- 
science of the court and accords with natural justice, the proposition that the 
performance must be “unequivocally referable to the agreement” becomes of 
no moment—except as it may have had a bearing on the establishment of the 
contract. Salem v. Finney, 127 Misc. 387, 215 N.Y. Supp. 553 (1926). 
Such a view would be feasible because it has been held in Ohio that it is not 
error to admit parol evidence of the terms of the contract before proof of its 
part performance has been given. Shahan v. Swan, ante. We do not have in 
mind a result such as that reached in Gramann v. Borgmann, 14 N.P. (N.S.) 
449, 31 O.D. 668 (1913), where it was decided that the oral land contract 
was established by clear and convincing evidence where two interested wit- 
nesses testified to events occurring 41 years before. However, if this approach 
to the problem were adopted with due caution and regard to a balance of the 
fundamental policies involved, the full intent and purpose of the statute 
could be better realized. 

Epwin R. Tepe. 





RIGHT OF A BANKRUPT TO SUE ON A CLAIM 
WHICH AROSE BEFORE BANKRUPTCY 
WHICH WAS NOT PROSECUTED 
BY THE TRUSTEE 


This question was incidentally raised in Ohio in the case of Whitehead, 
Adm’r v. Parsons, 16 Ohio Abs. 274; Lucas County Ct. of Appeals, Jan. 2, 
1934. Parson conveyed land to Pickard, who was to make part payment in 
cash and give a purchase money mortgage for the balance. Pickard never paid 
the full amount of the cash payment. Later, Parsons was declared a bankrupt, 
the estate administered and closed, and the bankrupt discharged. The trans- 
action between Parsons and Pickard was included in the schedule, but its true 
nature was not disclosed. This action was brought to recover the unpaid 
balance of the cash payment from Whitehead, who was Pickard’s administrator. 

The court did not decide the question in which we are interested, but, 
in a dictum, it said, “She (Parsons) could not, after being adjudicated a 
bankrupt and having received her discharge, ordinarily bring suit upon any 
right of action that was vested in her at the time she filed her petition in 
bankruptcy.” 

Under the Bankruptcy Act of 1898, the property and powers of the 
bankrupt, as set out in Sec. 70a (11 U.S.C.A. 110a), and the “rights, rem- 
edies and powers” of creditors, as mentioned in Sec. 47a-2 (11 U.S.C.A. 75 
a-2), are vested in the trustee “by operation of law.” In particular, Sec. 70a 
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provides that title to: “(1) documents relating to property; (2) interests in 
patent rights . . . ; (3) powers which he (the bankrupt) could have exer- 
cised for his own benefit . . . ; (6) rights of action arising upon contracts 
or for unlawful taking or detention of or injury to, his property” shall be 
vested in the trustee. The provision for vesting title in the trustee was prac- 
tically the same in the Bankruptcy Act of 1867. This is mentioned, because 
some of the cases considered were decided under the former act. 

The only provision of the Bankruptcy Act which mentions the revesting 
of title in the bankrupt is Sec. 7of. 11 U.S.C.A. 110f. This provides that 
upon confirmation of a composition agreement, title to all his property shall 
revest in the bankrupt. 

If this provision were as far as the law went, there would be, in the 
absence of a composition agreement, no possibility for a bankrupt to sue on a 
claim which arose before bankruptcy and which was of the type which would 
pass to the trustee. However, the courts have developed the doctrine of 
abandonment, which allows the revesting of title to property in the bankrupt. 
This doctrine has grown up to provide for the disposition of burdensome real 
property and leases. It states that a trustee in bankruptcy is not bound to 
accept real property when it will be a charge on the estate. If the trustee 
does not take possession of the property within a reasonable time, it will be 
assumed that he elected not to accept the property, and title will revest in 
the bankrupt. Spaerhawkes v. Yerkes, 142 U.S. 1, 35 L. ed. 915, 13 S.Ct. 
104 (1891); Dushane v. Beall, 161 U.S. 513, 40 L. ed. 791, 16 S. Ct. 637 
(1896); Collier on Bankruptcy (13d) p. 1738-39; Remington on Bank- 
ruptcy (3d) Sec. 1154-60. 

The courts have applied this doctrine to choses in action. The bankrupt 
cannot, however, sustain a claim that title to a chose in action has revested in 
him unless he shows (1) that the trustee had notice of the chose in action, 
and (2) that he elected not to prosecute it. Buckingham v. Buckingham, 
36 O.S. 68, II1 Longsdorf’s Notes 830 (1880). There can be no election to 
abandon where the chose in action is concealed from the trustee, First Nat. 
Bank v. Lasater, 196 U.S. 105, 25 S. Ct. 206, 49 L. ed. 408 (1904), and 
thus in case of failure to give actual notice or notice by schedule (inferen- 
tially concealing asset) there can be no abandonment. Perkins v. Alexander, 
209 S.W. 789, 46 Am. Bb. R. 44 (Texas, 1919). In the absence of all 
evidence concerning the bankruptcy proceedings, it has been presumed that a 
trustee was appointed, and that he did not elect to abandon the claim. Hutch- 
inson v. Dobbins, 30 Ga. App. 211, 122 S.E. 905, 4 Am. B. R (ns) 315. 

In cases involving personal property other than choses in action, the same 
principles apply, and if an election to abandon is shown, title to the property 
revests in the bankrupt. Sessions v. Romodka, 145 U.S. 29, 12 S. Ct. 799, 
36 L. ed. 609 (1892). Where the trustee has elected to abandon property, 
and the abandonment has been approved by the court, the court has no right 
to withhold the property from the bankrupt. J” re Wattley, In re Crane, 62 
Fed. (2d) 829 (1933), Meyers v. Josephson, 124 Fed. 734 (1903). Fail- 
ure to administer funds received from a railroad pension, after notice, will bar 
the trustee’s right to such funds. Gilbert v. Norfolk Ry. Co., 171 S.E. 814, 
(W. Va. 1933). 

There is no problem of abandonment if no trustee is appointed, for title 

















APRIL, 1935 143 


would not be divested from the bankrupt. He could later maintain action in 
his own name even though the cause arose before bankruptcy. Rand v. lowa 
Cent. Ry. Co., 186 N.Y. 58, 78 N.E. 574 (1906). 

Where the bankrupt sues before the closing of the estate on a pre- 
bankruptcy claim, the tests for abandonment and the application of the doc- 
trine have been practically the same. The trustee cannot be said to have 
abandoned a claim if he prosecutes it as soon as he finds out about it. Ham- 
mond v. Whittredge, 204 U.S. 538, 29 S. Ct. 396, 51 L. ed. 606 (1907). 
And, non-action by the trustee as long as a claim is uncollectible will not 
constitute such abandonment as will revest title in the bankrupt. Jw re Wise- 
man and Wallace, 159 Fed. 236 (1908). Under the Act of 1867, it was 
possible for action by the trustee to be barred before the closing of the estate. 
U.S. Rev. Stat. (2d) Sec. 5057. It was held that if the abandonment came 
after the action by the trustee was barred, action by the bankrupt would also 
be barred. Kenyon v. Wrisley, 147 Mass. 476, 18 N.E. 227, 1 L.R.A. 348 
(1888). No analagous situation could arise today, for the statute of limitations 
in the present Bankruptcy Act provides that “suits shall not be brought by or 
against a trustee . . . subsequent to two years after the estate has been closed.” 
11 U.S.C.A. 29d, Bankruptcy Act 11d. 

New Hampshire courts have allowed bankrupts to prosecute actions before 
the estate was closed if an abandonment was shown. Non-action by the trustee 
after having notice of the claims constituted abandonment. Towle v. Rowe, 
58 N.H. 394, Ramsey v. Fellows, 58 N.H. 707 (1789) (both under the 
Act of 1867); Hubbard v. Gould, 74 N.H. 25, 74 A. 608 (1906) (under 
the Act of 1898). The results were the same in the cases of Morgan v. 
Ownbey, 2 Harr. 437, 4 Am. B.R. (ns) 1123, 125 A. 418, Delaware, 
1923) and Leach v. Bank of Vollmer, 47 Idaho 273, 274 Pac. 627, 14 Am. 
B.R. (ns) 694 (1924). 

In situations similar to that of the principal case, the bankrupt has been 
allowed to prosecute an action after the closing of the estate and his own dis- 
charge where an abandonment is clearly shown. If property is once aband- 
oned, it cannot be later reclaimed by the trustee. Jrewin v. Harris, 189 N.C. 
465, 127 S.W. 529 (1935); In re Wattley—supra. If the trustee fails to 
accept “onerous or unprofitable assets or tights,” they revert to the bankrupt 
after the trustee’s discharge, and he may maintain action on such right. Metz 
v. Emery, 110 Kan. 405, 204 Pac. 734, 48 Am. B.R. 24 (1933). “Where 
the trustee takes the affirmative action of getting the permission of the court 
to abandon property, the result is the same, and the abandonment is easier to 
prove. The bankrupt may sue after the closing of the estate and discharge. 
In re Webb, Webb v. Raleigh Hdwr. Co.—s54 Fed. (2d) 1065—1932. 

Where neither an express or implied abandonment of an asset by the 
trustee is shown, the bankrupt would probably not be allowed to assert title 
to such asset. The Bankruptcy Act provides that where it is shown that 
unadministered assets exist, the estate may be re-opened. 11 U.S.C.A. 11 (8), 
Bankruptcy Act 2 (8). A discharged trustee cannot re-open an estate, /m re 
Paine, 127 Fed 246, 11 A.B.R. 351 (1904), but creditors, /m re Levy 259 
Fed. 314, 44 Am. B.R. 773 (1919) and the bankrupt himself, Jz re Sayer 
210 Fed. 397 (1914) may re-open the estate on showing the existence of 
unadministered assets. The petition to re-open the estate must be brought 

















144 LAW JOURNAL 


within a reasonable time, Jw re Paine—supra, and an estate cannot be 
re-opened to remove the bar of the statute of limitations provided in Sec. 11d 
of the Bankruptcy Act. Kinder v. Scharf—z231 U.S. 517, 58 L. ed. 343, 
34 S. Ct. 164—1913. Such a means for reaching unabandoned, unadmin- 
istered property should, it is submitted, be exclusive. 

If it were possible to show, in the principal case, that Parsons’ trustee had 
notice of the claim against Whitehead’s decedent, the case might be taken out 
of the category of cases in which the bankrupt may not “ordinarily bring suit” 
on a pre-bankruptcy claim. 

Rosert B. Gosiine. 





INJURY SUFFERED AS A RESULT OF VIOLATION 
OF HOURS OF LABOR STATUTE 


The plaintiff in her petition alleged that she was sixteen years of age, as 
the defendant knew, and that she was employed by the defendant 1214 to 
131% hours per day, and 75 to 80 hours a week in violation of sections 12,996 
of the Ohio General Code, which provided that no girl under eighteen 
should be employed more than eight hours in any one day nor more than 
forty-eight hours in any one week. Plaintiff further alleged that as a proxi- 
mate result of defendant’s violation of the statute, she became physically 
exhausted, suffered nervous breakdown, was forced to seek medical attention, 
was caused great embarrassment, and mental distress, and was damaged to the 
extent of $15,000. The trial court sustained a demurrer to her petition, 
which the Court of Appeals reversed. The Supreme Court, Zimmerman, J., 
dissenting, held that the demurrer was properly sustained. Mabley & Carew 
Co. v. Lee, a minor, 129 Ohio St. 69 (1934). 

The majority opinion recognized that plaintiff was attempting to main- 
tain an action at common law, but held that the constitutional provision relat- 
ing to Workmen’s Compensation barred any such action. They did not 
decide, nor was it necessary for them to do so, whether the plaintiff could 
recover anything under that act. 

Article II, section 35, of the Ohio Constitution provides that laws may 
be passed for the purpose of providing compensation to workmen and their 
defendents for death, injuries, or occupational disease, occasioned in the 
course of employment and that such compensation shall be in lieu of all other 
rights to compensation, or damages for such death, injuries, or occupational 
disease. 

It would seem that plaintiff could not have recovered in Workman’s 
Compensation for death, injury, or occupational disease. She is alive. She 
has no occupational disease. Industrial Commission of Ohio v. Roth, 98 Ohio 
St. 34, 38, 120 N.E. 172, 173, 6 A.L.R. 1463, 1465, (1918; General Code 
section 1465-68A. Now has she suffered an injury as the term has been 
construed in the act? The court has repeatedly held that the injury must 
be traumatic. Industrial Commission of Ohio v. Armacost, 129 Ohio St. 176 
(1935), (there is no such evidence (of trauma) in the case now before us) ; 
Industrial Commission of Ohio v. Middleton, 126 Ohio St. 212, 184 N.E. 
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835, (1935. Compare Great Atlantic & Pacific Tea Company v. Sexton, 242 
Ky. 266, 46 S.W. (2nd) 87 (1932). “The term injury as used in Ohio 
Workman’s Compensation law comprehends only such injuries as are acci- 
dental in their origin and cause.” /dustrial Commission of Ohio v. Granhen, 
126 Ohio St. 299, 185 N.E. 199, (1933). 

But does the constitutional provision prohibit an action at common law? 
The majority argue that the provision was to benefit employers as well as 
employees. It is true that “open liability” is abolished, and that the employer 
is freed from the risk of extremely large damages for a compensible injury. 
It is another matter, however, to absolve the employer from common law 
liability for a wrong that is not compensible under the Compensation Act. 
Since the constitutional provision says that compensation shall be in lieu of 
all other compensation for such death, injury or occupational disease, it might 
easily be construed to mean only such injuries as are compensible. In line 
with the prevailing tendency to construe such clauses liberally in favor of 
employees, the construction would be justified. 

It must be admitted that Zajachuch v. The Willard Storage Battery Co., 
106 Ohio St. 538, 140 N.E. 405, (1922), affords some support for the posi- 
tion of the majority, although the court did say there that it was not necessary 
to decide whether an action existed at common law. But the act has been held 
not to bar a common law action against a third person for the injury although 
both the employer and the third person were subscribers under the act, Ohio 
Public Service Co. v. Sharkey, Amd’r, 117 Ohio St. 584, 160 N.E. 687, 
(1928). Nor does it absolve a railroad company from liability under the 
Federal Employer’s Liability Act for an injury to an employee of a construc- 
tion company, hired by the defendant and required by the contract to comply 
with the state Workman’s Compensation Law, Erie R. Co. v. Margue 28 Fed. 
(2nd) 644, (1928). 

If the constitutional provision was construed so as not to bar an action at 
Common law in this situation the question would remain, “Does the plaintiff’s 
petition state a cause of action at common law?” 

The hours of labor statute was obviously passed for the protection of 
people in the class of the plaintiff. In fact, the constiutionality of such 
statutes have been upheld on this ground. Miller v. Wilson 236 U.S. 373, 
35 S. Ct. 342, (1915). The Ohio Supreme Court has held on numerous 
occasions that violations of statutes and ordinances, intended for the protection 
of the plaintiff constitute negligence per se. Violating a speed law passed 
for protection of the public is negligence per se, Schell v. Du Bois, Adm’r., 
94 Ohio St. 93, 113 N.E. 664, (1916) ; employment of minor at every wheel 
in violation of statute held negligence per se, Hadfield-Penfield Steel Co. v. 
Skeller, 108, Ohio St. 106, 141 N.E. 89 (1923); Railure of a mine operator 
to keep a mine free of gas is violation of statute held to be negligence per se, 
Krause v. Morgan, 53 Ohio St. 26, 40 N.E. 886, (1895); Failure to insulate 
high tension wires in violation of staute held negligence per se, Arnold v. 
Ohio Gas and Electric Co., 240 A. 435, 15 N.E. 828, (1928); and employ- 
ment of minor in violation of Child Labor Statute, held to be negligence per 
se, Steel Car Forge Co. v. Ohio, 184 F. 868 (1911). See section 286, Re- 
statement of the Law of Torts. 

Violation of hours of labor statute has been held to be negligence per se. 
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Thus in Inland Steel Co. v. Yednach, 172 Ind. 423, 87 N.E. 229, (1909), 
under an act prohibiting the employment in a manufacturing establishment of 
persons under sixteen for more than sixty hours in a week or ten hours in a 
day, it was held negligence per se for a steel company, to employ a boy within 
the prohibited age, and require him to work more than the maximum number 
of hours and the boy fell asleep near the furnace track because of exhaustion 
from working more than the statutory number of hours, and was injured by 
an ore car run at an unusual time. 

Even if we recognized that defendant was negligent the plaintiff, could 
not recover without proof of injury. The law does not recognize mental 
pain as sufficient to maintain an action for negligence in the ordinary situation. 
The obligations of great embarrassment and mental distress in the petition, 
standing alone, would not support a cause of action. But does the allegation 
of a nervous breakdown fall into the same classification? Many early cases 
denied recovery against a negligent defendant, to a plaintiff, who has suffered 
a nervous breakdown, parlysis, insanity or miscarriage. Victorian Railways 
Commission v. Coultas, 13 App. Cas. 222 (1888); Mitchell v. Rochester Ry., 
151 N.Y. 107, N.E. (1896); Erving v. Pittsburgh C. C. & St. Louis Ry., 
147 Penn. 40, 23 A. 438, (1892). Decisions were placed on various 
grounds; (1) lack of precedent, (2) no recovery for mental injury; (3) no 
recovery for fright, and therefore none for the results of fright; (4) lack of 
proximate cause. None of these arguments affords a sufficient justification for 
the result. If there had been no precedent there soon were many. More satis- 
factory medical knowledge showed that injuries were physical and not mental. 
Recovery was denied for fright on the ground that it was mental and beneath 
notice, but when physical injuries were established, the argument did not 
apply. The result was frequently direct and causation abundantly established. 
Many courts recognized the justice of the plaintiff’s case and held from the 
beginning that plaintiff could recover. Purcell v. St. Paul Ry., 48 Minn. 134, 
50 N.W. 1034, (1892); Hill v. Kimball, 76 Texas 210; 13 S.W. 59 
(1890); Mach v. South Bound R. Co. 52 S. C. 323, 29 S.E. 905 (1898). 

Some of the courts which just denied recovery soon reversed their posi- 
tion. Thus England has long recognized that plaintiff might maintain an 
action. DuLieu v. White & Sons (1901) 2K.13.669. Other courts denied 
recovery on the ground of expediency alone, arguing that such injuries might 
easily be feigned. Spade v. Lynn v. B. R. Co., 168 Mass. 285, 47 N.E. 88, 
(1897). This offers the only plausible ground for the defendant and few 
cases in recent years have attempted to justify a denial of recovery on any 
other reason. Cormstoch v. Wilson, 257 N.Y. 231, 177 N.E. 431, (1931). 
The view permitting recovery has been steadily gaining ground and has now 
been accepted in a majority of jurisdictions. See Hallen, Hill v. Kimball, A 
Milepost in the Law, 12 Texas Law Review 1. (1933). 

The Ohio Supreme Court, in the case of Miller v. Baltimore & O. S.W. 
R. Co. 78 Ohio St. 309, 85 N.E. 499, (1908) denied recovery against a 
negligent defendant. Reexamination of the doctrines denying recovery with- 
out impact in other jurisdictions has frequently led to its rejection as a serious 
limitation upon it. Unless the doctrine is limited, it would prove a decided 
obstacle to plaintiff’s attempt to base an action here upon any theory of 
negligence. 
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The majority’s decision that the Workman’s Compensation Act was 
exclusive, made it unnecessary for them to discuss any other points. It is 
submitted that the able dissenting opinion of Judge Zimmerman is the 
sounder. It would seem that the Workman’s Compensation Act should be 
construed so as to exclude wrongs that are not compensible under the act, and 
that if the defendant violated the hours of labor statute, it was negligent to 
the plaintiff. While plaintiff might have difficulty in establishing any phys- 
ical injury at the trial, it would seem that the allegation of a nervous break- 
down should be regarded as sufficient against a demurrer. 

Seymour A. TRETELMAN. 
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Leading Law Review Articles 


The purpose of this section is to suggest to Ohio attorneys and law 
students leading law review articles which, it is believed, will be helpful or 
interesting. Its nature is that of a limited and somewhat detailed index, or 
guide, to current legal periodical literature. The digests are intended to 
suggest the content of the articles so that the practicing attorney having need 
of or desiring certain material may ascertain, or have brought to his attention, 
the general content of a particular article. No attempt, however, has been 
made to treat the articles exhaustively; for detailed treatment, the reader is 
referred to the original. 

No pretension to exhaustiveness is made in the selection of articles listed 
below; nor do the articles selected necessarily reflect the views of the editorial 
staff. 


RO 


Tue “Actua Controversy” 1n Deciaratory Actions. By John A. 

Schroth, Jr., 20 Cornell Law Quarterly 1 (December, 1934). 

The recent Act of Congress authorizing the courts of the United States 
to grant declaratory judgments, in its opening words, limits the declaratory 
action to “‘cases of actual controversy.” This is expected to sustain the con- 
stitutionality of the Act, and the purpose of this article is to ascertain just 
what the meaning of that phrase is. 

Both the United States Supreme Court and various state courts (par- 
ticularly Michigan) have made the presence or absence of an “actual con- 
troversy” the test, first, of the constitutionality of a declaratory judgments act, 
second, of the justiciable nature of a particular declaratory action. Surveying 
the various doctrines which have been advanced by the courts pertaining to the 
propriety of declaratory judgments, the author finds that the cases show that 
the declaration may be employed in four types of actions. In the first place, 
it may generally be substituted for, or used as a supplement to, an executory 
action. Secondly, the declaratory action in its negative form is available to a 
prospective defendant against the party in whose favor a cause of action, in 
the ordinary sense, has accrued. Thirdly, it may be employed to resolve actual, 
antagonistic disputes over jural relationships before a wrong has been com- 
initted. Finally, the declaration will be granted in order to quiet doubtful 
legal situations if the matter can be cast in the form of an “actual controversy.” 

In general, the courts have refused to declare rights in case of doubt, as 
contradistinguished from cases of controversy. It is the contention of the 
author that this limitation of declaratory actions to cases of “actual controversy” 
is a wholly unnecessary and pernicious curtailment of the declaratory judg- 
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ment’s usefulness. The beneficent, flexible use of this proceding demands an 
abolition of the “actual controversy” requirement and a recognition of the 
true nature of the action as a kind of bill to remove clouds from all legal 
relationships analagous to the equitable doctrine of quia timet. 

Both statutory phraseology and judicial precedents stand in the way of 
this clear-cut solution. In view of this, the writer suggests a redefinition of 
“controversy,” along the lines recently announced by the Supreme Court of 
Tennessee, to accomplish by indirection the removal of the requirement of a 
controversy and to effect extension of the declaratory judgment, as a flexible 
means of preventive justice, to determine doubts arising from potentially 
adverse interests at the time they arise. 


Is THERE Minority Controi or Court Decisions 1n Onto? By Edwin O. 

Stene, 9 University of Cincinnati Law Review 23 (January, 1935). 

The author, a political scientist, takes issue with the Ohio attitude ex- 
pressed in the phrase “minority control” of court decisions in Ohio on consti- 
tutional questions, pointing out that, politically, constitutionality is not deter- 
mined by a minority, and places the onus of responsiblity for the Ohio attitude 
on the Supreme Court of the state. 

Section 2, Article IV of the Ohio Consttiution as adopted in 1912 pro- 
vides: “No law shall be held unconstitutional and void by the supreme court 
without the concurrence of at least all but one of the judges, except in the 
afirmance of a judgment of the court of appeals declaring a law unconstitu- 
tional and void.” The general sentiment of the bench and bar, Judge Jones of 
the Ohio Supreme Court has stated, deplores this provision which permits 
judicial control over constitutional questions by a “minority vote.” 

The reasons advanced for the Ohio attitude, (1) that the provision is not 
democratic, (2) that it increases the power of lower courts with resulting lack 
of uniformity, (3) that it leaves the constitution dangerously unprotected, are 
examined and rejected. The 1912 Constitution, the writer believes, expressed 
a new spirit which aimed at limiting the powers of the state supreme court 
in the feeling that that court had given insufficient weight to the principles of 
the presumptive validity of acts of the legislature and that it had insufficiently 
reflected the popular will in matters of policy. The Ohio situation, he con- 
tends, is very largely the fault of the Supreme Court itself in failing to rec- 
ognize this new spirit, and such confusion as might necessarily have resulted 
has been aggravated by its attitude. 


A New Feperat Civit Procepure. By Charles E. Clark and James W. 

Moore, 44 Yale Law Journal 307 (January, 1935). 

In this and an article to appear later in the same publication Dean Clark 
and his co-author consider the historical background of procedural reform in 
the federal courts and suggest what seem to them its teachings as to the 
direction and the form the change which is now possible should take. 

On June 19, 1934, the signature of the President made effective the act 
conferring upon the United States Supreme Court the power to make rules 
for federal civil actions at law, and to unite federal law and equity procedure. 
(28 U.S.C.A., 723 b, 723 c. (1934)) The power thus granted to the Court 
affords an unusual opportunity for introducing effective measures of reform 
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in law administration into our most extended court system and of developing 
a procedure which may properly be a model to all the states. The manner in 
which this opportunity is met may furnish a real test of the ability of the 
profession, bench and bar, to meet the needs of an increasingly complex social 
organization for efficient and workable court machinery. 

Three important problems to meet which new and carefully drawn rules 
must be framed if thoroughly modern procedure is to result are suggested. 
The first concerns trials to the court without a jury and the technicalities 
complicating review. The second is the problem of evidence and the need 
of a uniform and unified federal system of rules of evidence (as exists in 
admiralty cases) instead of the general rule, with exceptions, that state rules 
of evidence govern. The third arises in connection with recent statutory and 
court trends towards a coalescence of law and equity and the need of abolition 
of the vestiges of the division of law and equity procedure and adoption of a 
completely unified system with one trial and one appeal. 

In the second article the authors expect to deal with the form the 
proposed new rules should take. 


Lecat THEor1Es oF Money. By P. J. Eder, 20 Cornell Law Quarterly 52 

(December, 1934). 

The expressed purpose of this article is to fill a hiatus in our legal 
literature by supplying a brief survey of the whole law of money. In view of 
its importance and the legal interest attaching to recent changes in monetary 
systems, it is startling to learn that in England and the United States no 
complete book has ever been published on the subject of the law of money and 
that, with the exception of the recent output of papers on the gold clause, 
only a few articles have appeared, discussing, generally, merely isolated 
questions. 

Excluding consideration of the historical, economic, and political aspects, 
the writer distinguishes and examines separately the functions of money recog- 
rized by the courts, which he classifies as: (1) money as a medium of exchange; 
(2) money as a measure of value, or more accurately, as a common denomi- 
nator of value; (3) money as a medium of discharge or satisfaction of obliga- 
tions and specifically as a medium of payment of debts, While in practice 
these three functions are often interwoven, they are, nevertheless, in law sepa- 
rate and distinct, and rules properly applicable in the solution of problems 
under one function’ are not necessarily valid for the other functions. 

Doctrines which are based upon the theory of the first function are 
those of title and recovery, and of the validity or invalidity and effect of 
transactions based on current, but illegally issued, money. The second function 
of money, serving as a common denominator of value, is a much broader one, 
comprehending most of the current constitutional issues. Written before the 
“gold clause” decisions, this section closes with a query as to the validity of 
the resolution there involved. The third function of money concerns pri- 
marily the use of credit and elicits no particular comment from the author. 

Recent legislation has not clearly recognized the distinction between these 
functions, and by that failure has presented not only difficulties of interpreta- 
tion but also new constitutional and legal problems. The writer concludes with 
comment on such legislation and consideration of the legal theory of money 
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therein embodied, which, he believes, is inconsistently and incompletely ex- 
pressed. 


Rea DEFENSEs AND THE NEGOTIABLE INsTRUMENTS Law. By Thomas F. 

Green, Jr., 9 Tulane Law Review 78 (December, 1934). 

Dividing the common law real defenses to negotiable instruments into 
three classes, e.g., (1) those clearly referred to in the Act, (2) those clearly 
not referred to, and (3) those which may be included in the ambiguous 
language used in the Act, Professor Green considers the extent to which the 
Negotiable Instruments Law, as interpreted by the courts, has changed or left 
available the common law real defenses of the last category, namely, (1) il- 
legality such as made the instrument void, (2) fraud in the factum, (3) 
physical pressure in obtaining the signature. 

While the statements of the draftsmen of the Act and the wording of 
Section 57 indicate that the intention was to do away with this trio of real 
defenses, all three may possibly be construed to be covered by Section 55. 

The courts, however, have been practically unanimous in holding that 
iilegality which by earlier statute makes the instrument void and fraud in 
the factum remain reai defenses. The author reports that no cases were 
found on duress consisting of physical pressure, but in view of the decisions 
as to the other two defenses, contends that in the interests of uniformity, 
no decision except that the Negotiable Instruments Law has codified the ma- 
jority common law rule is possible. This would make all defenses enumerated 
under class (3) above real defenses under the Negotiable Instruments Law. 

In conclusion, the author offers an outline of real defenses available in 
jurisdictions which have enacted the unaltered Act. 


Common Law JupiciaL TECHNIQUE AND THE Law oF NEGoTIABLE INsTRU- 
MENTS—Iwo UnrortunaTeE Decisions. By Frederick K. Beutel, 9 
Tulane Law Review (December, 1934). 

Issue is taken with a dictum of Mr. Justice Roberts that the federal 
courts are bound to follow decisions of the state courts in interpreting the 
Negotiable Instruments Law of the state whose law is involved in the 
particular case. 

The writer contends that the common law doctrine of stare decisis as 
voiced in this dictum, following a dictum of Swift v. Tyson (that the federal 
courts are bound by the interpretation placed upon state statutes by courts of 
the state in which they are enacted) is unfortunate and should not be fol- 
lowed because: (1) the exception was originally founded upon the superstition 
that state courts know better the policy, intent, and meaning of state legislation 
than do federal courts sitting in the same state; (2) even if the doctrine is 
sound for local statutes, it is not so for the Negotiable Instrument Law, 
which is not a local statute but a codification of the whole body of the law of 
negotiable instruments for the entire United States; (3) the legislative policy 
expressed in the NIL was “to make uniform the law of negotiable instruments” 
and it is well established that the state courts do not consider themselves bound 
by their own decisions interpreting uniform laws when they are contrary to 
the weight of authority or the proper interpretation of the act; (4) if the 
dictum be followed, it forecloses to the one set of courts which have uniform 
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jurisdiction throughout the United States the power to act as a potent force 
in achieving uniform interpretation of uniform laws. 

“The insidious destruction of the purpose and effect of the Negotiable 
Instruments Law” which results from continued application of this common 
law judicial technique approved in the objectionable dictum, instead of giving 
proper attention to the interpretation of the act, is illustrated by the unique 
line of cases which has resulted in four states holding that provision in a note 
that it is “subject to the terms of” a contract does not render it non- 
negotiable, contrary to the weight of authority and the apparent common 
sense meaning of the statute. 


FeperaL REGULATION oF Moror Carriers. By Paul G. Kauper, 33 Mich- 

igan Law Review 239 (November, December, 1934). 

These two articles are part of a study of the economic position and 
legal status of the motor carrier, previous portions of which have appeared in 
earlier numbers of the Michigan Law Review. This portion of the study is 
devoted to consideration of constitutional limitations of the federal power to 
regulate motor carriers on the public highways. 

By its federal aid road building program (inaugurated in 1916, one and 
one-third billion dollars had been expended in the following seventeen years) 
the federal government has made substantial contributions to the development 
of highway transportation in the United States. But while its generosity has 
helped to create the problems of motor carrier regulation, Congress has not 
undertaken to solve the problems of public regulation to which this develop- 
ment has given rise. 

The first article points out the need of federal regulation because of the 
interstate commerce aspect and the disparity of local regulations. Discussing 
briefly the proposed Rayburn bill on which no action was taken, and touching 
upon code provisions, the balance of this article and the whole of the second 
are devoted to consideration of constitutional restraints on federal regulation. 

The discussion of such limitations is divided into three parts: (1) limita- 
tions arising out of the due process clause on the power of the federal govern- 
ment to impose economic limitations (e.g., rate regulation, issuance of cer- 
tificates of convenience and necessity); (2) limitations arising out of the due 
process clause on imposition of safety regulations (e.g., clearance lights, safety 
equipment, etc.) ; (3) limitations arising out of the states’ ownership of high- 
ways and the states’ police power on imposition of highway use regulations 
(i.e., those governing use and conservation of highways). 

Treatment of the subject matter is detailed with considerable attention 
directed to the practical aspects. Specific instances are cited in which regula- 
tions promulgated by the federal government in connection with the operation 
of interstate motor carriers will, the author suggests, present some unique and 
difficult problems occasioned by the conflict between federal and state powers. 


Law—An UnscientiFic Science. By Edward S. Robinson, 44 Yale Law 
Journal 235 (December, 1934). 
A scorching, almost bitter, indictment of the legal profession is returned 
by a professor of psychology who believes that psychological and sociological 
data have not been sufficiently brought to bear upon the making and enforce- 
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ment of law, that there is a cultural lag in social control for which the legal 
profession is responsible. 

Lawyers are social engineers, and the lag in the philosophy and practice 
of social adjustment is largely due to their fear of social innovation. The 
fundamental difference between the man of law and the man of science lies 
in their sense of responsibility to fact, and there is approaching a revolution of 
ideas which will transfer fidelity to fact to social problems. 

The thought and philosophy of the legal profession is medieval, the 
writer thinks. Despite scientists who have made a genuine effort to apply the 
scientific method to the social world the social philosophy that is actually 
expressed in public policy is still that of the man of law. But as the gap 
between scientific and social thought becomes more and more obvious, we 
approach a time when legalistic theories of the social process will be given up. 

The writer believes that the decay of the legal profession is well within 
the bounds of possibility for juristic thinkers confronted with a social problem 
have no ideas, But decay is not inevitable, he admits, lawyers may start to 
think instead of “retreating into the old jungles of legal dialectic, where 
obviously desirable social objectives become logical impossibilities.” 
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